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CIVIL LITIGATION                                                
(Total Marks Available – 60
TASK 1 – 38 marks
TASK 2 – 22 marks)

TASK 1
You have recently been instructed by Mrs Paula Pearson concerning a road traffic accident which occurred on 25 September 2020. She was a passenger in a car being driven by her husband, Tom, when a lorry allegedly drove into them. Mrs Pearson sustained a broken arm, fractured pelvis and a cut to her right cheek. Fortunately, Mr Pearson suffered only minor injuries but his car was damaged beyond repair. Mrs Pearson has provided you with her initial proof of evidence (DOCUMENT 1).

Question 1

Mrs Pearson queries whether you will be able to act for Mr Pearson, as well as for her. Advise her, with reasons.
								                  5 marks				

Question 2

You discuss funding with your client. Explain what funding options are open to Mrs Pearson, and the potential costs consequences for her, should she win or lose the case. 

									      11 marks                        

You follow the Pre-action Protocol for Personal Injury Claims but, the only response you receive from George Davies, the other driver, is contained in DOCUMENT 2. 

You are instructed to issue proceedings.  Counsel values Mrs Pearson’s claim at around £40,000. 



Based on SRA Code of Conduct 2017 (SRACC 2017), my duty as a legal representative is to inform my clients about the costs and the possible funding when discussing the case at the first meeting. All information about estimate costs and funding wil be included in a written letter.
 There will be a fee that will be paid to me, as a legal representative who will represent them in court, and also the clients will be notified that they will be expected to pay for disbursements, which are particular sums of money for court fees.
 If my clients win the case, the opponent, Mr Davies, will pay them the costs. This is a usual rule in civil litigation (CPR r44.2)The total amount that will be paid will be decided by court, as all the circumstances of the case should be taken into account, such as the ways in which both parties pursued or defended their case. 
If my client is successful, under r44.2 the court may offer one of the following options as to the type of order to make: costs from or until a particular date, costs incurred before proceeding have begun, interest on costs from an until a certain date etc.
 I will also discuss with the client and mention in writing about the Conditional Fee Agreement Order 2013, also known as ‘’no win no fee agreement’’, meaning if my client loses they case, they won’t have to pay me, their solicitor, any fees, but if my client wins the case, they will have to pay me the costs but at a higher rate.

Question 3

In which court will you commence proceedings, and what documents will you draft/file in respect of this claim?
5 marks                     

Mrs Pearson needs to undergo a skin graft to her right cheek to alleviate the scarring and wishes to have this done privately. The cost of the treatment is £5000, way beyond the family’s means. Mrs Pearson asks whether she has to wait until trial before she can recover damages to pay for this treatment.
   Personal injury proceedings, where the amount of damages is less than  £50000 are to be issued in county court, according to PD7A para 2.2.
  In order to progress this claim, as a legal representative, I will obtain consent to access Mrs Pearson medical records, get a police report for the accident, obtain receipts for any losses for my client and contact any potential witnesses in order to get evidence that will be used in court against the lorry driver.
According to CPR 20.6, Mrs Pearson needs to serve an additional claim against the lorry driver to recover her loss.

 Question 4

a) What steps could you take on Mrs Pearson’s behalf now with regards to this treatment?      

        2 marks
b) Set out the procedure necessary to make any application considered at (a) above and state the criteria the court will apply when deciding the issue.
                                                                                          10 marks
As their legal representative and according with the pre-action protocol, I will send the defendant a letter of claim, which will include a summary of all the facts, the nature of injures and the impact of those on my client’s day to day activities and any financial loss suffered by my client. The other said has 21 days to confirm receipt of the form and further 3 months to make their own investigation and to come back to us with a decision, whether they admit the liability for the accident where Mrs and Mr Pearson have been involved, or deny it.

You receive a Defence (not supplied) containing similar allegations to those set out in DOCUMENT 2.

Question 5

What further action would you anticipate the Defendant will take given his stance on liability and what is the process? 
               5 marks

TASK 2
You are instructed by Panav Lalit, who is the owner of a freehold shop from which he runs a computer retail business. He comes to see you and explains that he is being sued by a Mrs Molly Lewis and hands you various documents that he has received, including a Claim Form and Particulars of Claim. These documents allege that the goods purchased by Mrs Lewis in August 2020 were not fit for purpose and not of satisfactory quality and that defective wiring to the computer has caused a fire resulting in extensive damage to her sitting room. She is claiming the return price of the computer equipment, £2,500, together with £12,500 damages for the costs of repairs to her home.

You take a preliminary proof from Mr Lalit (DOCUMENT 3).

Mr Lalit explains that the documents were delivered to him about 4 weeks ago but that his wife has been seriously ill and that he overlooked dealing with them until now.

Question 1   
a) In light of the time delay what steps do you expect the claimant’s solicitor has taken?
Once the claim has been received, Mr Lalit should have completed the acknowledgment of service form within 14 days, and he could have been given an additional 14 days in which to file a defence, that’s a total of 28 days. Because my client didn’t reply on time, the claimant can apply for default judgement (Part 12) against him, and it can be used to obtain an early determination of claimant’s action. The claimant can obtain a default judgement by filling in a request for a specified amount of money (Form N205A or N225).
         	4 marks

b) What action will you need to take to protect your client’s position if the claimant’s solicitor has acted as you predict? 
         8 marks

The outcome of the application anticipated in b) above is such that the litigation continues. Your client instructs you that he wishes to defend the case.You are subsequently contacted by Jennifer Jones, who until recently worked as a nanny for Molly Lewis and her family. A copy of her letter to you is attached (DOCUMENT 4).


 As the response to the claim hasn’t been provided on time, as Mr Lalit’s legal representative I would start collecting evidence, including hospital bills, in order to prove the reason of delay. Then, I will apply to the court to set aside the judgement, using the form N244,  and I will contact the claimant in order to inform them that we want to defend the case.
 Because we have been provided with a letter from Jennifer Jones, who witnessed how the claimant’s son could have been the reason of the fire, it can be considered as a witness evidence offered at pre-trial hearing in written format (CPR 32.2). According to CPR 32.5, where a party has served a witness stamenent (Mr. Lalit) and they wish to rely on it, the party will call the witness to give oral evidence at court. This will be a huge help to our case, as the statement offered by Ms Jones can be a valuable guide that will prove my client’s innocence. Because she was an eyewitness, the evidence provided by her in the letter is direct evidence. 
 If we don’t contact Ms Jones to give oral evidence, the letter will be considered hearsay evidence (S1 (2) (a) Civil Evidence Act 1995)

Question 2

If you wish Ms Jones to give evidence on the Defendant’s behalf at trial, what procedural steps will you need to take? You instruct an expert electrician who supports the views expressed by Ms Jones.

Witness (Ms Jones) attendance will be covered under CPR 34. She will be asked to attend trial and 2 copies of form N20 will be sent to the court. According to CPR 34.5, the summons should be served pre trial. 
Once in court, Ms Jones will be sworn in and give the evidence based on oath. If the witness can’t be present physically in court, r32(3) gives the court the power to allow the evidence to be given via video link for example.
 When Ms Jones will be asked to confirm the truth of her statement in court, and because it will be our main source of evidence, the evidence will stand as evidence-in-chief. During the process, Ms Jones will get questions from both parties, known as cross-examination, and she could also get questions from the judge, based on her statement in court.
 
 Based on the evidence provided by Ms Jones in court, with the permission of the judge, I intend to invite an expert electrician to give a statement as well, in order to prove that what Ms Jones witnessed that evening could have been the reason of the fire, meaning my client is innocent and the computer had nothing to do with the accident. The electrician would be an expert witness, and the evidence offered by them will be dealt with under CPR 35.
                                                                                               5 marks


Question 3

If you wish to use this report at trial what format must this report take.
             5 Marks

According to s3 Civil Evidence Act 1972, an expert witness can be called into court to offer their professional opinion on the matter, (in our case-the reason of fire). They should be fully qualified and have experience in the field. 
 The expert report must comply with CPR PD 35, meaning it should be addressed to court, set out the expert’s qualifications relevant to the case, explain the range of opinion and give the reasons for that and contain a statement of truth given by the expert.
 Based on CPR 35.13, ‘’a party who fails to disclosure an expert’s report may not use the report at the trial or call to give evidence orally, unless the court gives permission’’.



DOCUMENT 1

Paula Pearson of Grange Cottage, Eastwall, Blankshire will say:

On 25 September 2020 at around 1.00pm I was a passenger in a Ford Focus car, registration number W458 RRD, being driven by my husband. We had various packages in the car as we had been shopping at Ikea earlier that day and so I was sitting in the rear offside seat just behind my husband. I was wearing a seat belt.

We were travelling along the main A476 southwards towards our home in Eastwall. We know this road well as we have lived there for many years. It was a bright, dry day. We had just passed the village of Plumstead when Tom indicated to turn right into Meadow Lane. I believe he stopped momentarily but as the oncoming road was clear proceeded to turn. Almost immediately, however, the offside rear of the car was struck by a considerable impact. It appears that a large goods van had shot out of Meadow Lane, itself intending to turn right on to the main road, and hit our car.

I had instinctively put my hand out to protect myself and, in doing so, suffered a fracture to the right wrist, which smashed against the window. Indeed, the whole rear offside of the car simply caved in, a section of metal striking me on the right side of my body and right cheek. I had to be cut out of the vehicle by the fire brigade. There was blood everywhere. I had chipped a bone in my cheek as well as suffering a 6cm gash to it and a fracture to my hip.

Amazingly, Tom only suffered minor injuries but his car, worth c£6000, was a write off. It is insured Third Party Fire and Theft only.

I was admitted to Exbridge A & E Department and detained in hospital about a week. My wrist was in plaster for 4 weeks and I am currently undergoing physiotherapy. I am told I should make a good recovery from this injury. Of more concern to me is the condition of my face – I have a nasty scar which is very noticeable and which upsets me greatly. I understand that I may need plastic surgery to my cheek. The hip seems to be healing quite well but future problems have not been ruled out. I am undergoing physiotherapy for that too.

I believe the police intend prosecuting the lorry driver, George Davies. According to the police, however, he denies causing the accident. Seemingly, he maintains he was stationary at the junction waiting to execute his turn when Tom hit him. That is certainly not how I recall the events! He has also suggested a problem with his brakes was due to a defective garage service.

I would like to pursue an injury claim and Tom would like to claim for his car. At present we have only about £500 capital and money is tight. I work as a secretary but have not been back to work since the accident. My husband was made redundant last summer. He had just started an access course in the hope of being able to study computing at college. We are presently in receipt of income support. We have no children.

Signed

Dated

                                           DOCUMENT 2

Extract from letter of response from George Davies:

Dear Sir,

Re: Motor accident  25.09.20
Your Client: Mrs Paula Pearson

I am writing about your recent letter.

I have an appointment to see my solicitor next week.

As far as I’m concerned, however, the accident was nothing to do with my driving. I braked and presumed I came to a stop at the junction. If I didn’t and the brakes failed that’s down to Sanderson Services in Exbridge. The day before the accident Sandersons had my lorry in for service, including replacement of the brake linings. They obviously didn’t do their job properly. I thought the brakes felt a bit spongey when I picked the vehicle up the evening before. I suggest you take up this claim with them.

I have no intention of involving any insurers.
























DOCUMENT 3
I, Panav Lalit, of 6 The Birches, Dulsville, Surrey, will say:

I am the owner of a small computer shop in High St, Dulsville. I mainly deal in second hand equipment, which I recondition before selling.

On the 1 August 2020, I sold a complete home computer system consisting of a hard drive, monitor, scanner and colour printer (J mac 800) to Mrs Molly Lewis for a total price of £2,500. She paid for the goods there and then and took them away with her.

On 21 August Mrs Lewis came into the shop. She was clearly very angry. She claimed that the computer had exploded, causing a fire in her study and sitting room. Seemingly, there had been extensive damage to her home and she had no insurance. I expressed surprise and told her I had not experienced this type of problem before, despite having sold numerous reconditioned packages of this type. I doubted that the computer was at fault, and queried whether the fire could have arisen out of the electrical installation, which, of course was down to her. I asked if I could arrange for a specialist to look at it. However, Mrs Lewis became more and more agitated, called me a liar and stormed out shouting, “See you in court!”

I am sure the computer was in excellent working order when it left my premises. After an interval of 20 days, I feel the incident in question must have arisen due to faulty installation or outside interference. An expert could confirm this.

I was sent a couple of letters about the matter but I did not get round to dealing with them. Then, about 4 weeks ago, I received a Claim Form, together with a Particulars of Claim and various other documents. Unfortunately, I didn’t look at them closely until yesterday. My wife has been very ill recently and was actually in hospital with a severe kidney infection when the papers arrived. I am afraid her illness has dominated our lives over the last few weeks and business matters have rather taken a back seat! Fortunately, my wife is now on the mend and as soon as I realised the significance of the documents I arranged to see my solicitor.

Signed Panav Lalit



	
DOCUMENT 4
Dear Sir,

Until recently, I worked as a nanny with the Lewis family. They have 3 children, twin girls aged 10 and a son, Robert aged 17.

I believe I can shed some light on the serious fire at the Lewis’ house last August.

The computer in question was bought by Mrs Lewis a couple of weeks earlier and she had used it a lot for her interior design business during that time.

On 19 August, I had an evening off and returned home about 10.00pm. I could hear Robert and his girlfriend, Louise in the sitting room. They were shouting as though having an argument. As I walked past the door, I could see Robert standing by the computer with a screwdriver in his hand. The back was off it, with wires everywhere. He was saying something to Louise like “I need to fix it before Mum finds out.”

I didn’t want to get involved so I went to bed. In the middle of the night, there was a terrible bang and the fire broke out. The fire brigade attended. I didn’t say anything to Mrs Lewis as I thought she might blame me.

I know Mrs Lewis is trying to blame the firm that supplied the computer. I suspect, however, that it was Robert interfering with the wiring which has brought about this incident. I thought you should be aware of this.

Yours faithfully,

Jenny Jones.
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