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	Tort Law


	1. Executive Summary
The purpose of this report is to provide an overview and insight into the tort of negligence and more specifically negligence within the construction industry. 

The law of tort is usually in common law, with some relevant statures. Tort is often defined as an independent civil wrong, void of contract or when a legal duty is generally owed to a person, and this isn’t upheld. (Uff, 2013). As I learnt from a lecture, “This behavior is referred to as ‘tortious’.” (Hopkinson 2022). Often the main ramification with tort is of financial loss and to whom the fault lies with and how this is determined and then who is liable for this. 

To explain in my own words of my understanding of both the tort law of negligence and how it is used and how it applies and affects construction contracts. 

Negligence falls under this category and is a relatively new and modern tort when compared to other torts, such as trespass. The first use of negligence as a liability was only first utilised as recent as 1932. Donoghue v Stevenson [1932]. 
As described by Horsey and Rackley (2017) the case was of Mrs. Donoghue with a friend enjoying a drink in café, of which the drink was manufactured by Stevenson. Mrs. Donoghue had not bought the drink so no legal transaction had taken place between her and the café or technically between the manufacturers. But the argument was of a level of duty of care was required from the manufacturer to the recipient of the product. Ironically even though it went up to the house of lords for further due diligence, and was deemed to have legal basis, it ended up being settled out of court. 
Which further to the fact of, it was never actually factually proven whether there was a snail in the drink. 







	2. Element of Liability 

Negligence, as a law of tort is easily the most important of torts and this is for numerous reasons. It usually forms the main cause of action in almost all the cases given in tort. Being as its coverage is far too wide it can often be included as an element of liability for other torts. (Uff,2013) 

The term Negligence can often be brought up in a different context as if it’s the basis of a breach of contract, where liability needs to be defined. Such as an example of this as, “where an architect is alleged to have carried out negligent design or supervision.” (Uff, 2013 p. 429). 
The most common form of negligent liability heard in courts is often for road traffic collisions. Where anyone can possibly have an element of negligence and accountable in some degree. (Uff, 2013). 

As a specific tote it does have it’s own specific characteristics and not governed by one set of rules. This is clarified by how duties are automatically applied. The person to commit said tote, is referred to as a tortfeasor. (Hopkinson, 2022) 

When negligence is the tote, the liability must show that a duty or element of care was required by the tortfeasor and that this has been breached and that there is a recoverable damage to which the negligence has caused. These are the three main elements before a case can really be determined. (Uff,2013 p. 430). 

This element or duty of care must be one that arises outside of any contractual obligation, or if there is no contract in place at all. The contractual obligations referred to here can be express terms written in the contract or implied terms, whether that be implied as a matter of law, in which legislation is applied to general contracts or as a matter of fact, in which the presume intention of either party. Generally, this contractual obligation will be a duty or task(s) to be completed by reasonably competent professionals. (Designing Buildings, 2020) 
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Following the case of Donoghue v Stevenson [1932], Negligence tote law remained dormant, and according to Uff (2013) this remained much the same until the courts had “to grapple with the questions which subsequently came to dominate this area of law, namely the circumstances in which a duty would arise and the inter-relationship between such duties and the type of damage suffered.” (Uff, 2013 p. 430). 
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This was with the case of Dutton v Bognor Regis UDC and another [1972]. In which a house was atop a rubbish tip, and Mrs. Dutton was the subsequent second owner of the house. All the walls and ceilings had cracks in them from various subsidence issues. The staircase slipped and moved and none of the doors and windows were inoperable. Following investigation, the issues lead to insufficient footings or incorrect design. Mrs. Dutton sued both the house builder and the local authority. But as stated by Uff (2013) was unable to sue in contract due to not being the original purchaser of whom the original contract would have been in place with. So, proceedings were brought in tote.  The builder settled outside of court before the hearing even took place. As written on Designing Buildings (2020), that the court of appeal held the local authority through their building inspector responsible for a duty of care to Mrs. Dutton through the inspection of foundation design and construction. 
Lord Denning MR said, applying Lord Atkins test: 
“I should have thought that the inspector... – he ought to have realised that, if he was negligent, they might suffer damage.”  (Design Buildings, 2020). 
The Lord Atkins neighbor principle which Lord denning had referred to was put into place following Donoghue. In Short, in any given circumstance, an individual must always take reasonable care to avoid injuring any one they can if they can reasonably foresee will be injured if care if not taken. But no reference is given to the type of damage in relation to the duty of care. (Horsey and Rackley, 2017 p. 35). 
As written by Uff (2013) the most recent and rehash of the law of tort with the focus on construction or buildings themselves relates to the case of Murphy v Brentwood DC [1991]. 
In this case, the claimant purchased a property which again had defective foundations just like in Dutton v Bognor Regis. But in this case the claimant sort damages for the devaluation of the property. But because there was no damage or unreasonable care not taken to the occupiers of the house and was purely economic. Brentwood’s building control was not liable. So according to Murphy v Brentwood the liability is not upon the building inspector if the loss is purely financial and no injuries or danger to life occurs. “However, the inherent flexibility of the common law means that the position is not settled.” (Simmons-Simmons, 2018). 
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So, following on from this, the tote negligence was reestablished with 5 points. 
1. “a builder owed duty of care … to persons likely to suffer injury as a result of his negligence;” 

2. “this extended, however, only to injury caused by latent, i.e., undiscovered defects in the building;” 

3. “where a defect came to light … was to be regarded as pure economic loss, not recoverable in tort;”

4. “contrary to Dutton … defects were not to be regarded as material damage;” 

5. “the question of whether a local authority exercising powers to secure compliance with building regulations owed any duty to owners or occupiers of the relevant building was left open.” 
(Uff, 2013 p. 433 – 434.) 


This shows the redevelopment of the same law of tote in which still is often down to the interpretation of the situation if it ever reaches the courts anymore. As it is often not a financially viable option for one of the parties. 








3. Impact of Law of Tote 
The importance of the tote of negligence with the respect to a construction project, lies often with not only the contract or the implied expectation. But also, with health and safety being paramount following an industry with such high mortality rates. 
Due to ever rising construction costs and with so many companies entering administration because cash flow just isn’t viable even for established businesses. Of which I know of two local and established ones that had over £200,000,000 in contracts. And both have had to go into administration in the last five years. So, contracts, even though the expenditure at the start of jobs are even more paramount now. 
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Unfortunately, not everything can be covered or foreseen on any project no matter what the circumstances unforeseen costs can quickly pile up. Or remedial works can stall, or even send a project beyond any profitability. As seen in case Multiplex Construction Europe Ltd v Bathgate Realisations Civil Engineering LTD and others [2021]. 
Where Multiplex were the main contractor on the project in London. And they had the design and build responsibilities. One of the three defendants, ‘Dunne’, had gone into administration and they were a sub- contractor to Multiplex and had the design responsibility for both the concrete and temporary works. Parts of the temporary works had to inspected as part of the contract by a third party, engaged by ‘Dunne’. RNP were to carry out these works, but they went into liquidation in 2018. 
So, over the course of this huge project, a large sub-contractor who had completed works and the third-party inspection both ceased to exist. So not only did this cause huge delays and costs incurred, but when a new sub-contractor was appointed to finish the works, all previous work completed wasn’t sufficient and all had to be replaced. So Multiplex wish to recover costs for all replacement work and remedial works which was claimed to be north of £12,000,000. 
This not only crippled the project but was ruled against them due to not having a direct relationship with all the parties and they had no duty of care to them. As they did not appoint them and had no warranties to them.  (Girlings, 2021). 
This case shows that without achieving warranties and insurances prior to such large undertaken works, for any negligence you want to be covered before the fact. 

4. Adjudication 
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When resolving such disputes of tote, specifically negligence. There are more avenues before requiring the courts to step in. Adjudication is just this process, which saves time and money when working out disputes in any contractual agreement and can be done so immediately without it being after the fact. 
As further explained by Uff (2013) adjudication falls under section “108-Right to refer disputes to adjudication,” Which falls under the Economic Development and Construction Act 2009, Which superseded the original Housing Grants, etc. Act 1996. 
This section therefore allows for either party to invoke adjudication as a method of dispute resolution. The process is set under a timeline and requires it to take place quickly once appointment of an adjudicator. And the decision must be made within 28 days after the initial 7 days of deliberations with the adjudicator. This can be extended a further 28 days if both parties are yet to agree upon the proceedings. 
[bookmark: _Hlk120910290]As with the case Vinci Construction UK Ltd v Beumer Group UK Ltd. [2017] The adjudication was called upon to settle a disagreement between the main contractor and sub-contractor for the performance of works undertaken at Gatwick’s south terminal baggage system. The work was split into sections to allow for delays and damages were set for time. Initially the adjudicator agreed that no damages could be sought because the cross over of works between the sections set out in the contract were not clear. But Part 8 proceedings were then commenced which bring in the enforceability of the original contract by the TCC. (Technology and Construction Court). The court held that the liquidation damages due to the time lapse were “operable and enforceable”. (Fenwick Elliot, 2022) 
Part 8 is now a commonly used tactic to bring proceedings forward when adjudication has halted and at an impasse, but this allows for a judgment to be made, which is seen more as a compliment to adjudication rather than a next step.  Part 8 can also be used prior to adjudication being imposed at all. Which can make things move along even faster. Depending on the outcome by the judge it can help the case of adjudication or to even surpass even initiating it altogether. This has been seen recently as case Geoffrey Osbourne Ltd v Atkins Rail Ltd. In which Fenwick Elliot (2022) goes on to state “parties successfully seeking final determination of part of a dispute.” 
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