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“Employee relations has replaced industrial relations as the term for defining the relationship between employers and employees” (CIPD, 2017b). This paper aims to explore the nature and context of employment relations. The industrial action taken by junior doctors in 2016 has been used as an example to explain employment relations legislation, illustrate contemporary developments in employee involvement and participation, and to highlight different forms of conflict behaviour and dispute resolution.
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The plans of new contracts for junior doctors in England were drafted in 2012 (BBC, 2016). The employers (NHS) and the trade union (BMA) both agreed that the old contracts needed to be modernised, as the old banding system was outdated, unfair and operated with unintentional consequences (NHS, 2015). Yet, the union have later objected to the proposed changes. New contracts involved changing shift pattern, overtime remuneration and linking pay increases to the progression system based on the set training stages rather than time of service (BBC, 2016). Negotiations between the BMA, NHS and the government began in October 2013 and after a number of strikes, a revised contract was agreed in May 2016 (Independent, 2016a).
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PESTLE analysis can be used to identify specific external factors that affect the employment relationship (Morrison, 2017). In the case of the industrial action taken by junior doctors in 2016, political, economic and social factors seem the most obvious:
A political challenge to the status quo often leads to a clash of policies pursued by the government and the unions (Wrigley, 2015). The Conservative Party Manifesto 2015 committed to increase the range of NHS services that are available seven days a week (Mughal & Mughal, 2016). The junior doctors responded with the argument that they already work weekends, providing the majority of the medical staffing on Saturdays and Sundays (BBC, 2016).
Economic causes have historically been the most common cause of industrial disputes (Hirsh, 2018). About one percent of junior doctors who do lots of extra hours and qualify for premium payments that were to be scrapped would lose out. In addition, pay rises linked to training progression would mean slower pay increase to some doctors. Finally, new doctors would be worse off than the ones who started their careers under the old arrangements (BBC, 2016).
Another common cause of strike is the desire to get improvements of an unfair policy (Maurice, et al., 1986). The plan to change junior doctor’s work pattern was driven by the research that found that patients are more likely to die if they are admitted on a weekend. The findings questioned the way services were organised at weekends. The doctors disagreed, claiming that patients admitted at weekends tend to be sicker, and the conflict intensified (BBC, 2016).
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Some elements of an employee’s contract are set, for instance, wages or terms and conditions. However, the employment relationship is by definition indeterminate, and much of a job’s details are largely left to be decided by a manager (Sisson, 2008). The psychological contract plays a critical role in fulfilling the unwritten conditions. It consists of the mutual expectations, beliefs and obligations as perceived by the employer and the employee (CIPD, 2017b). The employees’ perception of interests is critical. The more they believe the interests are shared, the more they are willing to work diligently for an employer (Cunningham, 2015). In contrast, breaking the psychological contract can have a disastrous impact not only on employees’ engagement and commitment, but also on their job satisfaction and well-being, often leading to conflict (CIPD, 2017b). 
During the junior doctors’ strike, NHS and the government have been repeatedly accused of breaching the psychological contract with staff. Something that is once broken, may be impossible to reverse. It made the task of getting employees support to change even more difficult (Edwards, 2016).
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To understand why conflict has occurred, it is important to understand the nature of the employment relationship. In the unitary approach, all members are similar and share the same interest; the employer and employee cooperate in harmony to achieve a common goal. In contrast, the pluralist approach recognises that different interests within sub-groups can cause conflict, and therefore focuses on compromising and collective bargaining (Fox, 1966). The third type of employment relationship is partnership between trade unions and employers, often seen as a modern alternative to pluralism and unitarism. In it, the unions act together with the employer to introduce agreed change (Michael, 1999).
In the nineties, partnership relations have become a main issue in industrial relations policy in Britain (Bacon & Samuel, 2009). At that time, with examples of no union recognition, a single union deal and pay deals unilaterally determined by management, NHS showed an essentially pluralist pattern (Corby, 1992). In the years that followed, the Department of Health started gradually introducing policies aiming to move from a controlling model towards a more diplomatic approach (Mason, et al., 2004). In spite of that, during the 2016 dispute, both sides showed little evidence of good partnership, continuously accusing each other of putting patients at risk and unwillingness to cooperate (Independent, 2016b).
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In addition to conspicuous factors mentioned earlier, the breakdown in relationships can often appear due to more subtle, underlying issues:
Failing culture
Around the time the new contracts were proposed, the NHS staff were voicing their anger against being overworked (working longer hours), and undervalued (covering more patients without additional remuneration). They were experiencing burnout and the situation was getting worse, often described by the media as reaching crisis point (Carpenter, 2015). 


Safety issues
During the consultations, junior doctors expressed worry about not getting enough rest to perform their job properly. The BMA claimed that frequently changing working patterns would lead to fatigue, inevitably making patients less safe. The union argued that some of the administrative changes included in new contracts would also result in removing important safeguards (Hitchens, 2016).
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To avoid uncertainty or dispute about the terms of employment, the good practice is for them to be clearly set out and given to the new employee before or when they start the job (CIPD, 2017a). A contract does not have to be in writing to be legally valid, but it is better if it is (ACAS, 2018a). 
Full-time, part-time, honorary and so called ‘zero hours contracts’ are being used across the NHS. The part-time contracts were introduced to improve recruitment and retention of consultants to promote a healthy work-life balance and encourage flexible working (BMA, 2018a). In contrary, junior doctors’ contracts are very rigid, full-time contracts (BMA, 2016). They benefit the planning and management purposes, but hinder employee engagement. The modelling was undertaken to consider impact and implications of allowing more flexible working (Wilkinson, 2016) and the issue remains high on BMA’s agenda (BMA, 2018d).
Honorary contracts are used for the doctors who work in an academic institution but remain clinically active. They allow them to undertake paid work and access appropriate expenses, but do not provide a salary or regular employment (BMA, 2016). ‘Zero hours contracts’ are not contracts in legal terms, but the agreements between two parties with no minimum contracted hours set (CIPD, 2017c). In 2013, almost 70,000 of NHS staff were employed using such contracts (NursingTimes, 2013). 
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The fundamental sources of primary legislation in the UK are Acts of Parliament that set out the key principles of the law. The secondary sources i.e. regulations and orders are issued by ministers and contain a lot more detailed legislation. Judge-made laws, otherwise known as ‘case law’ or 'common law', are established by previous court rulings, judicial decisions and administrative legal findings (CIPD, 2016). 
The main sources of EU law are directives, treaties and regulations. Directives set out general principles which member states are then obliged to adopt into national law. Treaties are negotiated by the governments of all EU member states and ratified by their national parliaments. Regulations have a direct effect and come into effect on a set date (CIPD, 2018).
UK and EU employment relations laws (Fig.1) cover health & safety, business transfers, occupational pensions and others (ACAS, 2018b). Detailed information on employment relations policy can be sourced from the authoritative website Gov.UK (GOV.UK, 2018a) and through ACAS (GOV.UK, 2018b).
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Imposing a new contract requires the employer to serve employees with a contractual notice period, terminate the current contract and re-hire them on a new contract with the proposed changes in it. Because of the recent changes to the employment law, this might lead to a claim for unfair dismissal and, depending on the facts, there may be issues of indirect sex discrimination for female employees (Amunwa, 2016).
Section 98(4) of the Employment Rights Act 1996 specified the conditions in which a dismissal can take place. The employer must now show there is a good business reason for the change of terms and conditions, and that reasonable and fair procedures has been followed. In the junior doctors’ example, the government had to justify the changes, and did so on the basis that it intended to introduce a 24/7 NHS service to improve patient care. The evidence was also given, that a fair procedure was followed and the employees’ circumstances were fully considered before any decision was taken (Amunwa, 2016). 
Section 19 of the Equality Act 2010 implemented the concept of indirect discrimination. When an employer tries to impose changes to working hours and shift patterns, the outcomes may indirectly discriminate against women due to child-care responsibilities. The employer must now have a valid defence on the basis that the requirement is justified (Amunwa, 2016). The junior doctors argued that proposed contracts discriminate against women (McCartney, 2016), but the government’s assessment showed that while the new contract would impact disproportionately on women, this impact was justified (Amunwa, 2016). 
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The BMA is formally recognised for collective bargaining purposes both nationwide and locally (Fig.2) (GOV.UK, 2018e). Officially recognised by government and the Doctors and Dentists Review Body, it represents the views of GPs in the health service and NHS doctors in the hospital and public health and community services (BMA, 2018b).
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For an industrial action to be lawful there must be a trade dispute, a properly-conducted industrial action ballot and a written notice of industrial action sent to the employer (GOV.UK, 2018c). Taking part in industrial action that breaks the regulations could result in dismissal (GOV.UK, 2018d), and therefore, one of the main objectives of a trade union is to protect employees’ positions and ensure compliance with industrial relations legislation (BMA, 2018b). During the junior doctors’ dispute, strike action has been called by a trade union, and it complied with all the balloting and notification rules (Walters, 2016).
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Employee voice can be defined as “informed employees who can contribute and are listened to” (ACAS, 2018c). It can be applied in many ways: Employee involvement is a management style where individuals are involved directly in all aspects of the decision-making process and encouraged to take ownership of the project (de la Morreaux, 2018). Participation is a group approach where employees are encouraged to form a team of representatives (forum) through which they can participate in decision-making and make improvement suggestions (de la Morreaux, 2018). Partnership refers to collaboration between employers and employees, where mutuality is a central concept. Usually it takes the form of formal agreement between employer and a trade union representing employees (Reilly, 2001).
The last ten years saw the partnership approach being slowly, but gradually introduced into the NHS. Yet, it was not until the months leading to the junior doctors’ dispute, when faced with the evidence linking engagement to employee wellbeing, patient satisfaction and clinical outcomes, the organisation recognised it as vital to high quality care, and focused in particular, on the need for a strong employee voice throughout the trust (Dromey, 2014). The new contracts, included a requirement for junior doctor forums to be set up (BMA, 2018c).
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A systematic imbalance of power between employers and employees, gives the former an unfair advantage over the latter (Hogbin, 2006). Trade unions redressed this imbalance by engaging in collective bargaining and organising united action to protect workers’ rights (McDonald, 2018). Yet, the employment laws and regulations decreased the need for collective bargaining (Bianca, 2018) and in the UK around half of employee representatives are currently non-union (ACAS, 2014). Their role tends to be much more restricted and limited mainly to consultation. 
There are four main areas that non-union representative can cover: ongoing consultation, issue specific consultation, employee safety and individual grievance or disciplinary matters (ACAS, 2014). The Trade Union and Labour Relations (Consolidation) Act 1992 protects union members and representatives from being victimised or dismissed for work relating to their trade union role and exercising their right to time off for trade union duties. This protection does not extend to the non-union representatives (UNISON, 2017).
The main disadvantages of union membership are the fees and less collaborative work environment; the unionised workers often experience less of a sense of partnership and trust with their supervisors (Keller, 2016). What’s more, the members of an overall bargaining unit in which the majority rules, give away their autonomy (Hunter, 1999b). Even though union membership gives employees a legal right to influence the union’s agenda by participating in its internal governance, the loss of individuality is inevitable (Hunter, 1999a). To make the process more democratic, in 2017, a tougher ballot threshold of at least fifty percent turnout of eligible union members was introduced (GOV.UK, 2017).
During the junior doctors’ dispute there were numerous instances of disagreement amongst the union members. In September 2016, BMA was forced to call off a planned five-day strike, when junior doctors who were worried about the impact it would have on patients revolted against it (Campbell, 2016a). 
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The employee voice is the main way employees can influence matters that affect them at work, contributing toward innovation, productivity and business improvement. (CIPD, 2017d). It was found to have a big impact on levels of employee engagement, ultimately leading to higher productivity (Rees, et al., 2013). When employees can freely express their concerns, organisations see increased retention and stronger performance (Detert & Burris, 2016). 
Within the NHS, many organisational performance outcomes are linked directly to employee engagement e.g. better patient experience, fewer medical errors, stronger financial management, higher staff morale, less absenteeism, improved staff experience and productivity. A strong employee voice leads to better engagement and then translates directly into improved performance (Fig.3).  
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The feeling of powerlessness and ‘not having a voice’ by junior doctors could well be one of the triggers for the 2016 dispute over contracts (Hall , 2016).
[bookmark: _Toc509254668]The types of conflict

Conflict can be defined as disagreement between two or more parties who perceive that they have incompatible concerns (Bloisi, 2007). In contrast, misbehaviour is a behaviour that is unacceptable to management and may significantly disrupt its functioning of an organisation. It is voluntary, committed by choice and can be harmful to a person, the work group, or the organisation (Tek Yew & Gregory, 2011). 
According to the pluralist perception, conflict is a natural factor which supports transformational change (Furnham, 2005). However, there is a great deal of cost linked to workplace conflict (ACAS/CIPD, 2013) (Fig.4). 
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Collective bargaining can be defined as a process of negotiation between the unions and employers (ILO, 2015). Any form of industrial action, that is not authorised or endorsed by a trade union is unofficial and participating employees do not have statutory protection from unfair dismissal. In addition, some professions, for instance prison officers, are banned from taking industrial action and in their case, striking is always illegal. For the industrial action to be authorised i.e. official, the union must organise a legal ballot giving employers at least two weeks’ notice. The employer must be informed of the result of the ballot as soon as possible (CIPD, 2017e). The employees who are engaged in the official industrial action may still be in breach of contract, and the employer can legitimately withhold all or part of their pay. As a result, industrial action may affect their continuity of employment and the right to redundancy pay (Walters, 2016).
None of the hospitals in England reported any patient safety incidents or occurrences of misbehaviour during the junior doctors’ dispute. Yet, withdrawal of care in emergency areas threatened the bond of trust between doctors and patients (Campbell & Johnson, 2016). The strike was described as reckless, unethical and breaching the Hippocratic injunction to do no harm (Campbell, 2016b).
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It can be argued that employment protection laws decreased the power of employers to hold employees to contractual commitments, which in turn eroded the value of employment relationships (Hogbin, 2006). At the individual level, the overall trend in conflict resolution is that employers are making increased use of mediation, and other forms of alternative dispute as opposed to court hearings (CIPD, 2015). In the case of employees, an increased preference for alternative dispute resolution methods can also be observed, with advocates viewing them as a more speedy and cost-effective alternative to court proceedings (Purcell, 2010). 
Developments in employment law have also greatly contributed to the weakening of the collective bargaining powers (ILO, 2015). Data on changes in bargaining coverage rates for 48 countries shows that the bargaining coverage is continuously decreasing. In the United Kingdom bargaining coverage is currently at the medium-low level, as the collective bargaining is still prevalent in some sectors, especially in the health services (ILO, 2015).
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“Conflict management refers to techniques and ideas designed to reduce the negative effects of conflict and enhance the positive outcomes for all parties involved” (HRZone, 2017). The biggest mistake often made by HR personnel is dealing with conflict through formal procedures, grievance and employment tribunals and not properly addressing the low-level conflicts often lurking in the side-lines (Simms, 2017). In fact, the ability to identify conflict in the workplace and knowing how to quickly and effectively resolve the underlying issues, in a positive way, is a paramount skill for a HR professional.
There are five steps to conflict resolution: ‘set the scene’, ‘gather information’, ‘agree to the problem’, ‘brainstorm possible solutions’ and ‘negotiate a solution’ (Bisk, 2017). Active listening skills are essential, as listening increases the chances of understanding and helps to enhance the relationship among participants. Good communication is the key to conflict resolution and respectful listening is the best way to achieve it (Sutton, 2013). When negotiating a solution, the best outcome is the so called ‘win-win’ situation, with both parties achieving a satisfying outcome (Johns & Perkins, 2016). Negotiation skills are therefore also extremely useful, as they allow to reach agreements with less complications and stress (Gillen, 2008). 
[bookmark: _Toc509254671]Third party intervention in collective disputes

There are three forms of third party intervention: conciliation, mediation and arbitration (ACAS, 2015a). 
Mediation is an out-of-court dispute resolution method where a neutral, third party helps in achieving a negotiated solution (Huczynski & Buchanan, 2007). It can be used at any stage in the conflict, but it is especially effective at the initial phase of disagreement, before conflict escalates (ACAS/CIPD, 2013). 
An alternative to mediation is a conciliation. It aims to bring the parties together to clarify the issues and reach a settlement. Just like in mediation proceedings, the ultimate decision to agree on the settlement remains with the parties. However, while a mediator, will in most cases and as a matter of principle, refrain from making a settlement proposal, the conciliator is expected to provide it (DRH, 2018). Conciliation is the gateway to arbitration and is carried out by Acas staff, as opposed to arbitration that is carried by external experts on a panel drawn up by ACAS (ACAS, 2015a).
Arbitration is a method where a neutral party has the authority to make a decision which is binding on the parties in conflict (Huczynski & Buchanan, 2007). It is used to settle individual disputes as well as for collective employment related disputes (ACAS, 2018d). The decision is binding as a matter of law and has the same effect as a court judgment (ACAS, 2018e).
In the case of junior doctor’s dispute, BMA and the government has agreed to use the conciliation service at ACAS (BBC, 2015), ultimately leading to resolving the conflict (Cooper, 2016). ACAS stated that “the talks have been held in a constructive manner and cooperative spirit between the parties, that will allow an improvement in industrial relations" (ACAS, 2015b). 
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Fig. 1 UK and EU employment relations legislation

The Legal Aspects of Consultation

Information and Consultation Regulations 2004,
implementing the EU Information and Consultation
Directive 2002 in the UK:

Employers must inform employees about the business's
economic  situation, employment prospects, and
decisions likely to lead to substantial changes in work
organisation or contractual relations, including
redundancies and transfers

Business Transfer

Transfer of Undertakings (Protection of Employment)
Regulations 1981, as amended by the Collective
Redundancies and Transfer of Undertakings (Protection
of Employment) (Amendment) Regulations 1995 and
1999:

Trade unions, or other elected representatives of the
affected employees where there is no recognised trade
union, must be consulted when there is a transfer of
business

Redundancies

Trade Union and Labour Relations (Consolidation) Act
1992, as amended by the Collective Redundancies and
Transfer of Undertakings (Protection of Employment)
(Amendment) Regulations 1995 (2015 Acas Code of
Practice on Disciplinary and Grievance Procedures,
issued under section 199 of the Trade Union and
Labour Relations (Consolidation) Act 1992):

Trade unions, or other elected representatives of the
affected employees where there is no recognised trade
union, must be consulted when redundancies are
proposed

Health & Safety

Safety Representatives and
Regulations 1977:

employers must consult with employees on health and
safety with trade union representatives

Safety Committees

Health and Safety (Consultation with Employees)
Regulations 1996:

employees who are not members of trade unions must
be consulted directly or via representatives on health
and safety

Occupational Pensions

Social Security Pensions Act 1975:

Employers must consult trade unions on certain matters
in relation to the contracting out of the state scheme of
an occupational pension scheme

Occupational and Personal Pension Schemes
Regulations 2006:
Employers must inform and consult employee

representatives about certain planned changes to
pensions

Works Councils

Transnational Information and Consultation of
Employees Regulations 2000, implementing the
European Work Councils Directive 1994 in the UK:
Employers must have an European Works Council (EWC)
or equivalent procedure

(ACAS, 2018b)
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Fig.2 Trade union recognition process

The union must ask the employer to recognise them voluntarily

The written request must: give the name of the union, identify which employees will be represented by the union when
it's recognised, state that the union is making the request under Schedule A1 of the Trade Union and Labour Relations
(Consolidation) Act 1992

An employer has 10 working days to respond to the request:

Option 1 - An employer can agree to recognise the union voluntarily - and begin collective bargaining

Option 2 - An employer can reject the request - the union may then apply for statutory recognition

Option 3 - An employer can refuse the initial request but agree to negotiate

An employer has 20 working days, or longer if they agree this with the union, to come to an agreement about: a) which
employees are in the bargaining unit, b) whether the union should be recognised for collective bargaining

An employer has 10 days to suggest that the Advisory, Conciliation and Arbitration Service (Acas) are brought in to
assist with the negotiations.

The union can apply to the Central Arbitration Committee (CAC) for ‘statutory recognition’ if employer doesn't agree to
recognise them voluntarily. CAC will accept the trade union’s application for recognition if it meets the requirements,

unless you challenge the application. An employer can challenge the application if they think it doesn’t meet the

requirements. (GOV.UK, 2018e)
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Fig.3 The value of employee engagement in NHS.
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Fig. 4 Workplace conflict - the organisational costs

« the risk of time-consuming formal proceedings such as grievances and employment tribunal claims

+ sickness absence costs as the individuals concerned take time off to deal personally with the effects of the conflict

* management time being diverted to dealing with the conflict instead of focusing on managing the business

« staff turnover and re-recruitment and re-training costs, where conflict leads to the departure of those affected from
+ lower staff morale leading to less commitment to exerting discretionary effort, leading to lower productivity

« poor working relationships within the teams affected

« loss of focus on corporate goals and common objectives as people are distracted by the disagreement

+ the potential for a blame culture to develop, rather than one focused on innovation

« the employer’s external reputation could be compromised





