Assignment 5 – Employment Law. 
1. (AC 1.1) 
The purpose of employment law is to balance the power between employer and employee. If there is no employment law, what stops employers from dismissing employees unfairly, pay unfairly or discriminating in the workplace? As Daniels summarises, ‘all societies need rules and agreed ways of working – that is what employment law brings to the workplace’ (2022). Employment law can give power to entities such as the Trade Unions and safeguards minority groups, encouraging equality. It is also there to ensure employers provide a safe and healthy workplace for their employees in legislation such as the Health and Safety at Work Act. 
Looking at the history of employment law, it’s fast changing. Historically, it was deemed to be in favour of the employer and the unions but changes like the 1998 National Minimum Wage (UK Government, 1998), followed by the introduction of many pieces of legislation to address the increasing difficulty in balancing home and work like for employees, dubbed as the ‘family friendly’ policies readdressed the balance. 
Not only is employment legislation effective in the day-to-day workplace dealing with routine events, but it is also powerful when the country faces unusual situations such as Covid 19; mass redundancies and in turn financial hardship was avoided when the government stepped in to pay up to 80% of salaries in the ‘furlough’ scheme. The UK’s exit from the EU has also indicated further freedom to make changes to legislation. Having employment legislation can benefit the employment industry by retaining employees – protection by the law encourages individuals to work in the UK for example, where their rights are protected, and their employer are expected to treat all ethically and fairly. 
Whilst employment law sets out to achieve good things, there are unintended consequences of regulation. It can be complex at times, and particularly excessive and burdensome for small and medium sized organisations (Daniels, 2022). It can increase costs for organisations; for example paying for those colleagues not working like sickness absence and if dealing with redundancies. Compliance can be costly by way of money and time which can lead to organisations reducing workforce size or even outsourcing work to alternative countries. 
Whilst employment law offers protection to many individuals, it does not safeguard everyone. Those who are self-employed have limited protection or employment rights (Acas, 2023); therefore employment legislation could be considered as ineffective or unable to fulfil its objectives fully. 

 



2.  (AC 1.2) 
Daniels (2022) describes Employment Tribunals as a court on the ‘lowest rung of the court hierarchy’. The intention (as set out in the Donavon report 1968) for the tribunal was to give access to employees to an independent judge who could provide judgement on the issue quickly and at no cost to the individual. 
An ET1 form initiates the claim, being lodged at the tribunal within three months, minus one day of the alleged incident occurring. There are certain claims where the timeframe is extended such as redundancy payment or equal pay cases. Other reasons to extent the case may be ill health as illustrated by Shultz v Esso Petroleum Ltd (1999) IRLR 488 (Smyth and Smith, n.d.). 
In response to this, the employer has to submit a ET3 form within 28 days. Within this form, a defence must be outlined. Failure to do this means the respondent waives their right to partake in the proceedings. The role of the tribunal is to investigate and pass judgement in favour of the claimant or consider the claim as failed. 
If either party is unhappy with the outcome there is rights of appeal, but only on a point of law or a claim that the finding was ‘perverse’. This appeal is made to the Employment Appeal Tribunal. 
With employment law changing and becoming more inclusive, it has increased the number of claims going to Employment Tribunal. Introducing fees, encouraging early conciliation and the ACAS arbitration scheme have all been introduced to reduce the pressures on the employment tribunal process. 
In addition to the Employment Tribunal, the courts are designed to uphold employment regulation. There is a clear hierarchy to the courts system which looks like this:
Employment Tribunal
Employment Appeal Tribunal
Court of Appeal
Supreme Court
European Court of Justice
County Court
High Court

Whilst most employment law cases are civil cases, some will need to be heard by the criminal courts. These cases include breaches of health and safety or unlawfully employing an individual. These courts operate with judge and jury and have punishment following a guilty verdict and the ‘beyond reasonable doubt’ standard of proof is met. 
Civil court operates under a ‘balance of probabilities’ standard of proof. Decisions are final unless considered perverse, biased or on a question of law. 
The claimant uses the court and employment tribunal system to allege that the respondent (their current or former employer) has caused them some kind of detriment and has done so in contravention of the law (Taylor, 2023). 
3.  (AC 1.3) 
In an attempt to avoid utilising the tribunal, ACAS encourages the claimant and respondent to embark on early conciliation. Once the notification is received by ACAS, they can extend the limitation date so that early conciliation can take place. 
To ensure a fair conciliation, ACAS provides a conciliator to speak with both sides and see if an agreement can be reached without it going to an employment tribunal. The role of conciliator includes explaining processes, discussing with both sides, giving an overview of the law to support the discussions, referencing similar cases that have been to tribunals, explore the strength and weaknesses of both sides, discuss options (without recommending) and outline the employment tribunal process. (Acas, 2022) 
If conciliation is successful and a settlement reached, it is considered binding. This is binding even before the ‘COT3’ is signed. The case is considered closed and any further avenues to progress or reopen the claim is unavailable. There are clear advantages of Acas early conciliation which includes zero cost to either side, the speed in which an agreement can be reached (EC can only last for 6 weeks) and the fact that legal advice is not compulsory. For the employer, there is an additional advantage that the settlements can help with ruling out future claims. 
An alternative way of settling claims is via a Settlement Agreement. These agreements are legally binding and can often be made ‘without prejudice’ in a genuine attempt to settle the claim prior to tribunal / court, without having the terms of the attempted settlement shared. The claimant usually received some financial payment and a reference as part of the agreed terms. The claimant must seek independent legal advice on the terms of settlement.  Settlements are useful to negotiate the basis of bringing employment to an end. As Acas summarises ‘Settlement agreements are one ‘tool’ to use in appropriate situations….’ (Acas, nd). Settlements agreements will include a confidentiality clause, preventing both parties from disclosing the terms agreed and any further right to pursue the claim comes to an end. 
There are clear advantages of using both these methods of settlement with speed of settlement being only one of them. The right to discussion and negotiation is also important and can often offer comfort to the aggrieved claimant. The power of being heard is strong.  



‌

4. (AC 2.1) 
Refusing to employ older employees and women is blatant discrimination as these are characteristics protected by law. The Equality Act 2010 makes it illegal to discriminate against individuals, directly or indirectly, therefore Peachy Dessert’s decision to appoint only young men is against the law and opens the business up to unlimited / uncapped financial awards and also compensation for injuries to feeling if taken to employment tribunal and a claim is upheld on grounds of discrimination. 
The Equality Act 2010 protects the following characteristics 
· Age
· Disability
· Gender reassignment 
· Marriage and civil partnership
· Pregnancy and maternity
· Race
· Religion and religious or philosophical beliefs
· Sex
· Sexual orientation 
Interviews should be fairly conducted, and questions based on protected characteristics should be avoided. Failure to do this could result in discrimination claims being brought against Peachy desserts in an employment tribunal. In the case of Corus Hotels PLC v Woodward & Anor, Ms Woodward was awarded compensation as the judge found the interview questions were sexist and discriminated against Woodward due to her sex. (https://www.casemine.com, n.d.)
It is in only very rare cases discriminatory criteria is justifiable when recruiting for a role (CIPD, 2022). This is referred to as positive action in recruitment. An example of this may be recruiting a female carer for a female patient as a male carer would be inappropriate. In the restaurant business, there is no genuine occupational requirement therefore, the recruitment selection should be fair and inclusive. 
Peachy Desserts needs to create a recruitment process which is fair and protects the business from any discrimination claim made against them. Every interviewer should have training in interviewing skills, inclusion, avoiding biases and employment law. Peachy Desserts also needs to understand the values and advantages of having a diverse workforce with individuals bringing different perspectives and skills to problem solving just one of the advantages. 






5.  (AC 2.2) 
Equal pay is covered in the Equality Act of 2010. This is legislation Peachy Desserts must comply with as it’s the law. This Act states there should be no different in salary between men and women, when doing the same role so by refusing Cat’s request for an increase, without an adequate thorough and fair investigation opens the business up to an employment tribunal case which can be costly and result in negative reputational damage (CIPD, 2023). Peachy desserts also need to be aware that the Act not only covers salary but other contractual elements such as hours, location, shifts and annual leave entitlement. 
Cat has already pointed to a ‘comparator’ when making her request for an increase. In this case, Kit is the comparator, someone doing the same or like work, working for the same employer but of the opposite gender and who receives more beneficial terms and conditions than her. 
The only law to defend a claim and refuse legally to increase Cat’s pay to match Kit’s is if 
· the claimant and the comparator aren’t engaged in ‘like work’. 
· a non-discriminatory jib evaluation scheme has been conducted and the work is not ‘rated as equivalent’.
· the work is not of equal value.
· any difference in pay is due to a material factor, or difference other than the difference of gender.  
(CIPD, 2023)
If a claim was made in an employment tribunal and was upheld, there is genuine risk that the damages award would include an element of back pay which is of course, costly. Therefore, this situation needs to be addressed immediately and rectified, if required. Cases such as Asda Stores Ltd v Bierley and others (2021) (Hilary Term [2021] UKSC 10, 2020) will give Charlotte a flavour of the complexities of these cases and the need to get it right and avoid discrimination. If Kit and Cat’s roles are the same, there will be no defence but to address the imbalance and ensure this does not happen again. 





6. (AC 3.1) 451
As listed in the Employment Rights Act 1996, redundancy is one of the five potentially fair reasons for dismissal (Daniels, 2022). In this case, Peachy Desserts Ltd will not be breaking the law in closing the restaurant. 
However, employment law regulations sets out a clear set of rules that must be followed when dealing with redundancies. Failure to comply could result in legal action being taken against the business and awards granted to all in scope for redundancy by way of ‘protective awards’. These awards can be upwards to 90 days pay for each employee. 
By law, consultation should be held in any redundancy situation. Consultation should be meaningful; talking and listening to affected employees. During consultation, discussions should include what changes are being proposed, how and why. Any ways explored to avoid redundancies, the criteria for redundancy, any concerns the employees may have and how you can support the affected employees with training (Acas, 2023). With 6 colleagues in scope, there is no set consultation period by law, other than a consultation period which is considered reasonable. You do not need to reach an agreement for consultation to end (ACAS, 2023).
Once consultation is finished, you must give employees notice of redundancy. During discussions, the employee has a right to be accompanied. Every effort should be made to support the employee during this process. Details of their redundancy must be put in writing and include how they scored, their notice period and leave date, any right to pay and how it’s calculated, any owed payment for example, from owed holidays and how they can appeal the redundancy.  Employees may also decide to leave early by issuing a ‘counter notice’ (ACAS, 2023)
In terms of notice, the Employment Rights Act 1996 outlines what each employee is entitled to, based on their tenure. Angelica and Saffron are entitled to 1 week for each year they have worked. The remaining 4 employees are entitled to 1 week statutory notice. During this notice period, you must support the employee to find an alternative suitable employment or to upskill in preparation of joining the open labour market (Suff, 2022). 
With a group of 20 employees provided 30 days consultation period by law, followed by HR1 form, I would recommend Peachy Desserts embark on 15 days consultation period. The HR1 form whilst not a required legal document for a redundancy this size, it is considered best practice and I would urge Peachy Desserts to complete one. 
Both the Gov.uk (Gov.uk, 2016) and ACAS (Acas, 2020) offers advice and a calculator to accurately calculate the redundancy pay legally owed to employees, based on their length of service.  In this case, Peachy Desserts have two groups of employees to consider, one group with over 2 years employment and the second group who have only 1 years length of service. 
I can confirm the following statutory redundancy payments must be made to Angelica and Saffron. You cannot legally pay these two employees any less than this. 
Angelica – £8400 (1.5 weeks * £700 = £1050 * 8= £8400) plus notice pay.
Saffron - £1750 (1 week * £350 = £350 * 5 - £1750) plus notice pay. 
In relation to payment for the remaining 4 colleagues affected by the closure, whist legally not entitled to redundancy, Peachy Desserts should consider enhancing the 2 weeks’ notice period in an attempt to support those affected and diffuse any negative reputational damage or tensions. However, legally, Chip, Cherry, Reese and Carmel are not entitled to a redundancy payment. 








7. (AC 3.2) 
Charlotte and Madeliene need to be aware of the TUPE regulations (1981) which stands for The Transfer of Undertakings (Protection of Employment) which protects employees who are transferring to a new employer from losing their contractual rights. 
The rights protected include continuity of service, contractual terms and conditions, trade union recognition, collective agreements and all other obligations contained within their original contract of employment (Daniels, 2022). The only exception to these rules is where an employer can show an ‘economic, technical or organisational’ (ETO) reason for its actions. In this case, I do not consider any ETO reason to justify any changes. 
Their intention to provide new contracts to the 12 new employees echoing the same terms and conditions of their existing employees is risky at best and should be avoided as this action will be in breach of the TUPE regulation. I would recommend meaningful consultation / conversation with the transferring colleagues should happen as soon as possible. In practice, there should be an employee representation appointed and the following information provided to them with sufficient time given for them to respond
· Confirmation that a transfer is taking place
· The reason and when its taking place
· Implications for the employee
· Measures taken by employer
· Measures that the transferee expects to take place
Open and honest conversations should be had with not only the new transferring colleagues but the existing colleagues within Peachy Desserts. I would also recommend employing a HR manager to manage the change and transfer- the HR expertise will be vital in ensuring a successful acquisition and limit the risk of tribunal / breach of legislation. Given the legal requirement of TUPE transfers, good communication is vital at all stages (CIPD, n.d) and engagement with all involved.  
Failure to complete an adequate meaningful consultation with the transferring colleagues could result in up to 13 weeks pay as compensation to the employees affected, this cost would be jointly shared by the old and new employer (Daniels, 2022). 








8. (AC 4.1) 
The National Minimum Wage Act gives the right for workers to receive a minimum hourly rate of pay (Daniels, 2022). As Peachy Desserts employ their workers under a contract, all their colleagues are therefore protected under this Act to receive the National Minimum Wage. Paying less than what is set by the government (set annually) would be unlawful so I would advise both Charlotte and Madeleine to be familiar with the Act and the regular changes (these are usually in April).
An important aspect of the NMW Act is that the rate of pay is different, depending on age. Currently, the rates of pay look like this. Paying all colleagues £9, regardless of age is unlawful. Peachy Desserts can The organisation can pay their sales assistants the same, but this will have to be at the rate paid to the oldest member of staff. 
	Wage band
	Current rate (from 1 April 2024)

	Age 21 or over (National Living Wage)
	£11.44

	Age 18 to 20
	£8.60

	Under 18
	£6.40

	Apprentice
	£6.40



HM Revenue and Customs (HMRC) officers have the right to carry out audits at any time with any employer; these checks are likely to happen following a complaint from a worker. If HMRC find that an employer has not been paying the correct NMW rates to colleagues, arrears will have to be repaid immediately. Offenders are fined, and the organisation could be publicly named by the government, causing negative reputational damage (Gov.UK, 2012).
The National Living Wage was added to the Act in 2016 (Daniels, 2022) and is a higher amount than the NMW set. Whilst there is no legal requirement to pay the National Living Wage, this is encouraged by the Living Wage Foundation, who consider the NMW too low. I would recommend Charlotte and Madeleine consider whether paying the NLW would be possible within their business as this can benefit not only employees but the business too, by way of reputation and creating a positive culture. 
Other payment rights that Charlotte and Madeleine need to be aware of include the 
· Rights not to have unlawful deductions made from pay (written consent is required)
· Statutory paid holidays
· Statutory sick pay (or enhanced Company Sick pay if written into the contract)
· Statutory Maternity, Paternity, Adoption and Parental leave. 
· Statutory redundancy pay 
· The right to have an itemised pay statement 
The Employment Rights Act 1996 states that employers must give all their employees and workers’ payslips from their first payday. Employers must also keep a record of any hours worked or payments made in the last 6 years (ACAS, 2024).




9.  (AC 4.2) 
The law on working time is The Working Time Regulations 1998. Its purpose is to protect everyone’s health, safety and wellbeing (Acas, 2023). This law sets out rules in relation to maximum hours (including how someone can work more if they choose), rest break requirements, the rules around young workers, night work, emergency situations and holiday entitlement. 
Kit’s complaint is concerning and on face value, breaks the law. Below is a table which Charotte should familiarise herself with. Giving her employees adequate breaks and rest times is not only the lawful thing to do, but it can also contribute to employee efficiency and productivity. Not only is it unlawful to ignore the working time regulations, there are business benefits to complying with it. 
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Based on this table, Kit is within his rights to make a complaint and I would urge Charlotte to discuss this with Kit immediately and look for solutions to resolve the issue. If Charlotte cannot resolve this issue, Kit is entitled to take a claim to an employment tribunal and report it to the Health and Safety Executive of the local authority. If Kit’s allegations are correct and found to be true, his claim in an employment tribunal would succeed and Charlotte would be dealing with a damages claim, alongside negative reputational damage which could affect relationships with current employees and future recruitment opportunity as many people would refuse to work for an employer who fail to comply with legislation set out to protect the employee’s wellbeing. 
Charlotte should explore solutions such as split shifts or employing holiday cover for when Kit’s manager is off on leave. Understanding what Kit is prepared to do could help too. 













10. (AC 4.3) 

Coco, along with every other Every mother legally classed as an employee, has the right to 52 weeks maternity leave. They have this right from the first day of employment (ACAS, 2024) (www.acas.org.uk, n.d.). There is a legal obligation to take 2 weeks leave following the birth of a baby. Coco will not be expected to take annual leave to coincide with the birth of her child. 
Contractual benefits continue during this time; Contract of employment continues during this time which includes the benefits of the terms and conditions of employment which would have applied had the colleague not been absent. an example would be leave, which will accrue during this time. 
During the Ordinary maternity leave (OML) which is 26 weeks or less, Coco has the right to return to the same job. If Coco decides to take additional maternity leave (AML) and there is reason why she can’t return to the same job some reason why it is not reasonably practicable for the employer to permit her to return to the same job, Coco will be entitled to return to a different job which is both suitable for her and be appropriate in the circumstances. of which the terms and conditions of the role must be as favourable than they would have been had she not been absent. 
In terms of pay, due to Coco’s length of service, she is entitled to statutory maternity pay as a minimum. Some businesses offer enhanced or contractual maternity pay (although this is not the case for Peachy Desserts). Statutory maternity pay is for a total of 39 weeks with the first 6 weeks being 90% of the average weekly earnings and the subsequent 33 weeks being paid at £184.03 a week or 90% of average weekly earnings – whichever is lower (ACAS, 2023).  
The Consequences of getting this situation wrong could lead to Coco making a claim to a employment tribunal for discrimination as Coco is protected by law against unfair treatment because of her pregnancy (ACAS, 2023). 
On top of maternity leave legislation, paternity and adoption rights are important to have awareness of too, due to the protection the law affords these rights.
An employee can take up to 52 weeks adoption leave if they are the primary adopter, split into 26 weeks ordinary leave and 26 weeks additional leave. Statutory pay is provided for the first 39 weeks. There is no minimum amount of time you must have worked for your employer for these rights. (Citizens Advice, 2024). 
Paternity leave is a legal right for employees with continuous employment for 26 weeks; the employee must also be the biological father or mother’s partner to qualify (CIPD, 2024). There is a requirement for the employee to inform the employer of their intentions 15 weeks before the baby is due. Two weeks of statutory paternity pay will be paid at the same rate as statutory maternity pay and can be taken in 1 or 2 weeks blocks, up until the baby’s first birthday. Paternity rights include a return to the same role and contract. 
 it is important that Peachy Desserts has knowledge about paternity and adoption employment rights as these eligible colleagues are also protected by the law and could raise a claim against the organisation for discrimination, if treated unfairly. 
There is an eligibility criterion for this entitlement,  as well as statutory pay. More information can be sought on the Statutory Paternity Pay and Leave: employer guide: Entitlement - GOV.UK (www.gov.uk) website (GOV.UK, 2012). 







11. (AC 4.4) 
Flexible working requests should be met with an open mind. Failure to correctly review and consider such requests from any employee, regardless of tenure (flexible working requests can now be made from day 1 of employment), position or hours, is against the law and could result in the employee taking their employer to an employment tribunal. 
The Employment Rights Act 1996 and regulations made under it defines a statutory request as a ‘request for change to an employee’s terms and conditions relating to their hours, times or place of work’ (Acas, 2024). 
Flexible working can take on many guises, part time working, job sharing, term time working, to name just a few. Many of these agreements benefit the employee and the employer and ideally, employers can agree such arrangements informally. Peachy Desserts need to be aware of the advantages of accommodating such requests; a better culture, loyalty, motivated employees and ones that will stay in employment, therefore driving down the need to recruit replacements. Wherever possible, flexibility should be built into job roles as this will support in building a diverse and inclusive workforce. 
Instead of dismissing Chelsea’s request immediately, Peachy Desserts need to approach the situation calmly, taking the time to discuss Chelsea’s needs and balance these with the needs of the business. If the request cannot be met, explore alternative solutions. Acas (2024) advises well on how his can be done. 
Peachy Desserts need to find a genuine business need to decline the statutory request for flexible working and communicate this clearly to Chelsea. Genuine business reason includes an inability to recruit additional staff and a detrimental impact on performance. Further details of genuine business reasons are set out in the Employment Rights Act 1996 (Acas, 2024). 
Employees are encouraged where possible to request flexibility informally, the alternative is a statutory request for flexible working. This needs to be done in writing and include details such as the date, changes requested, the date the change is to take effect and details of previous requests for flexibility (if any). There is freedom for an employee to make 2 statutory requests for flexible working within any 12-month period. Only one request can be live at any one time. There is a legal expectation on the employer to review the requests fairly and communicate their decision within 2 months. 
Going forward, it would be prudent for Peachy Desserts to create a clear flexible working policy and procedure and consider flexible working in all future recruitment drives. 
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