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[bookmark: _Toc197877438]Introduction
Any disciplinary process or workplace investigation must be fair and reasonable (Lewis, et al., 2023). Compliance with legislation, Acas Guidance and case law will minimise the risk of reputational damage and legal claims, for example unfair dismissal (CIPD, 2024a).   

Section 3 of the Act (Employment Rights Act, 1996) requires all employers to have a disciplinary process. As a minimum, this should mirror the Acas Code of Practice (2015). 

The possible theft of the guest’s speakers by a staff member is potentially an issue of gross misconduct (Daniels, 2024; GOV.UK, n.d.a) and should be investigated before deciding further action (Daniels, 2024; ‘British Home Stores v Burchell’, 1978).
[bookmark: _Toc197877439]Initial response

It should be explained to Sethu, that their suspension will be on full pay, kept under review (Bowen, 2020), is temporary, there is no assumption of guilt and it is not a disciplinary sanction (Acas, 2019).

Maintaining confidentiality as other members of staff become aware of Sethu’s absence will be a challenge. Staff speculation should be discouraged and staff informed that you cannot discuss any details during the investigation (Acas, 2019).

[bookmark: _Toc197877440]Investigation
The investigation must establish the facts in a prompt, thorough and impartial way (Acas, 2015).

The Acas Code of Practice on disciplinary and grievance procedures (2015) provides guidance on conducting fair and reasonable investigations. This is the measure that any judge would apply at employment tribunal (‘Lock v Cardiff Railway Co. Ltd’, 1998). Adhering to this code, helps ensure that any decision made at disciplinary hearing is likely to be fair and defensible at an employment tribunal. Unreasonable failure to do so, can result in adjustments to final awards up to 25% under Section 207 of the Act (Trade Union and Labour Relations (Consolidation) Act, 1992).

Appointing Personnel
An investigating officer (IO) should be appointed who is unconnected to the issue (Morton, 2022). Their task is to establish the facts, find out if there is a case to answer, not to prove guilt (Acas, 2019). The case of ‘Cadent Gas Ltd v Singh’ (2019) highlights the importance of choosing the right IO. The tribunal found Mr Singh had been unfairly dismissed due to an unbalanced investigation.

If the investigation findings warrant further action, a person will be needed to chair the disciplinary hearing. The chair should be more senior than the IO with authority to make a final decision on the outcome e.g. a senior line manager (Acas, 2015).

If a subsequent appeal is made, a person will be needed to chair the appeal hearing. If possible, this should be someone more senior than the original decision maker e.g. a director (Acas, 2015).

In summary, the investigator, disciplinary chair and appeal chair should not be the same person.

Planning 
The IO briefing should include their responsibility for identifying facts and evidence through interviews, taking witness statements and reviewing physical evidence e.g. CCTV. CCTV evidence can only be used if it has been obtained lawfully (not overly intrusive or disproportionate to its intended use), is relevant to the case and it’s use complies with data protection law (GDPR, 2016; Data Protection Act, 2018). Employees must be informed of the intended uses of CCTV and aware of the CCTV location. Policies and contracts should also direct whether CCTV can be used in disciplinary matters (Acas, 2019). Improper use could lead to claims for unfair dismissal and fines under GDPR (2016). 

IO’s need to understand Sunny Side policies and procedures and produce a plan within a fair and reasonable time frame and share this with Sethu. It is important, for fairness and reasonableness, that Sethu is aware of the reasons for the investigation, the allegations and that the investigation is not a disciplinary process (Acas, 2019). They should be informed that the allegations may change as the investigation progresses (Acas, 2019). There is no legal right for Sethu to be accompanied but it is good practice to permit this should Sethu request this (Acas, 2015).

Investigation meetings need to be planned to reduce stress and keep proceedings on track (Acas, 2019). Effective listening and questioning are essential; the use of open and probing questions and silence may encourage Sethu to be open. Summarising the discussions helps contribute to shared understanding (Acas, 2019). The IO must not share opinion or advice, argue or intimidate.  A notetaker can be appointed to capture discussions (Morton 2022).

Witnesses should be interviewed. They cannot be forced to give evidence, and their anonymity should not be guaranteed, as Sethu is entitled to know what accusations and what the evidence against them is (Morton, 2022). 

[bookmark: _Toc197877441]Conclusion   
By following the above, the hotel can investigate, whilst complying with its obligations, thereby protecting the business from risk e.g. legal action and reputational damage. In short, the investigation must be impartial, thorough, timely and collect maximum evidence. 

[bookmark: _Toc197877442]Part 2
If Sethu is unable to attend the meeting due to ill health or stress, then this must be taken seriously by the employer and IO (Acas, 2019). It is fair and reasonable to rearrange the meeting and offer support to Sethu.

Reasonable adjustments or suggestions include; 
· Inviting a friend or family member to provide transport to and from the meeting and even accompany Sethu.
·  A taxi be offered and paid for. 
· The meeting could be held in Sethu’s home, if she agrees.

Stress seems to be impacting Sethu’s blood sugar control. It may be appropriate (with consent) to seek specialist medical input as to whether Sethu is fit enough to take part in the investigation and if so, seek guidance as to how the investigation can proceed fairly in view of their mental and physical health concerns (Acas, 2019). Sethu could be advised to seek further support from her GP, the hotel’s welfare team or a mental health/diabetes charity (Acas, 2019). Finally, the IO should have regular discussions with Sethu’s line manager to identify if further support is required.

In summary, health and wellbeing must be taken seriously, and reasonable adjustments should be considered. If an employee does not or is unable to co-operate with the investigation e.g. due to sickness, the investigation should continue, if fair and reasonable steps to accommodate the individual’s needs have occurred.  

[bookmark: _Toc197877443]Part 3

As it has been reported that a staff member has tampered with food labels, it would be fair and reasonable to investigate to establish the facts (Acas, 2015). This may be a potential issue of gross misconduct as, if the claims are true, the act is unethical and a falsification of records (Daniels, 2024). Customer safety may be at risk due to food hygiene (Food Standards Agency, 2023). Failure to address this, could result in financial damage to the business through closure of the restaurant by the Food Standards Agency.

Sethu will be protected under legislation (Employment Rights Act, 1996) as she  (an employee) has reported John to the general manager, of a reasonable belief (‘Babula v Waltham Forest College’, 2007) of a breach of Health and Safety which is in the public interest, as a significant number of people could be affected (‘Chesterton Global Ltd v Nurmohamed’, 2017), thus making a qualifying disclosure. It may be that John’s comments to Sethu and about her is detrimental and may be construed as harassment or bullying. Sethu is protected from detriment under Section 47B of the Act (Employment Rights Act, 1996). An IO should investigate in accordance with the Whistleblowing Policy (Acas, 2024a). The first step is a conversation with each party to identify the issues and the impact on the business. Other staff and evidence of impact should be assessed, and the employer must take steps to support both John and Sethu during the process by providing access to mentoring and counselling (GOV.UK, 2015).

The disclosure investigation may identify bullying and harassment by John which will need to be addressed in line with Sunny Side’s policies and procedures (Acas, 2015).

It may emerge that the working relationship between two employees is impacting adversely on the organisation’s business, culture, performance or reputation. It is fair and reasonable to intervene. Intervention options include no further action, implement clear policies, improve communication, provide conflict resolution training, and encourage a culture of respect and professionalism (CIPD, 2024b). Other options include redesigning work keeping John and Sethu apart, offer mediation, offer the use of grievance process or consider disciplining one or both parties.

There are significant risks in these scenarios, including unfair dismissal as the disciplinary investigation may be compromised or constructive dismissal if individuals feel the employer has breached their contract or the investigation process is flawed (‘Retirement Security Ltd v Wilson’, 2019). Risks can be mitigated by conducting two separate investigations that comply with organisation policy, with two IO’s, one for the speaker theft investigation and one for the whistleblowing investigation (Acas, 2019), plus clear communication about what is happening and why, including feedback about the outcome of the investigation (Acas, 2015; GOV.UK, 2015).
[bookmark: _Toc197877444]Question 2
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The Board of all commercial organisations have a duty to ensure the enterprise is successful under Section 172 of the Act (Companies Act, 2006) and may have to take difficult decisions about the number of employees that can be afforded. They would also wish to be seen by employees as acting fairly and reasonably in support of their wellbeing and motivation. These decisions may result in staff being made redundant under section 139 of the Act (Employment Rights Act, 1996).

Post Covid, business has not recovered, and the Board has identified that redundancies will need to be made within two weeks. To comply with the law and to reduce the risks of damage to motivation of staff, litigation (unfair dismissal/discrimination claims), and negative impact on finances and reputation, the redundancy procedures and advice is: -
[bookmark: _Toc197877446]Procedure
1. Identifying alternatives to redundancy

The Board should view redundancy as the last resort and first consider alternatives such as, freezing vacancies, moving employees to different jobs, reducing or stopping overtime (CIPD, 2025). The ‘pool’ of employees likely to be affected by the redundancy criteria should be identified. Before compulsory redundancies are made there should be an offer of voluntary redundancy (Acas, 2025a).

1. Create the Business Case for redundancies
       
The Board must identify the reasons for redundancies such as the threat of business closure if costs are not reduced, less work due to a reduced customer base, reducing the need for staff (Whitaker, 2023). Other fair reasons may include restructuring, changes in processes or skills no longer required under Section 139 of the Act (Employment Rights Act, 1996).

1. Identify the criteria for selecting those to be made redundant

The Board needs to identify legitimate (fair) reasons for the selection of employees to be made redundant, these include, attendance records, disciplinary records, staff appraisal outcomes, jobs no longer existing or asking for volunteers (GOV.UK, n.d.b). First in last out is a risk (CIPD, 2025) and decisions cannot discriminate against protected characteristics under the legislation (Equality Act, 2010) (e.g. younger employees).

Subjective or discriminatory criteria should be avoided, for example, it is unfair to dismiss because a woman is pregnant. Lily has increased redundancy protection under the legislation (Protection from Redundancy (Pregnancy and Family Leave) Act, 2023; Equality Act, 2010) and must be offered alternative employment as part of the redundancy process.

1. Inform and consult those likely to be affected
 
Those in the redundancy pool should be informed in writing and consulted for their views and questions (Acas, 2025a). The business case for redundancy, the selection criteria, the alternatives considered, the process to be followed, feedback and questions should be welcomed and genuinely considered (Acas, 2025b). An appeals process should be put in place and communicated to staff. For Sunny Side, consultation should take place on a one-to-one basis, as fewer than 20 redundancies are needed (Acas, 2025a). The time set aside for meaningful consultation for redundancies of less than 20 people is not specified in law, but a fair and reasonable time should be set aside (CIPD, 2025).  The Board wishes to make redundancies within two weeks. The Board should consider whether this is fair and reasonable considering Section 188 of the Act (Trade Union and Labour Relations (Consolidation) Act, 1992) directs that when 20 or more people are being made redundant, a minimum of 30 days collective consultation is required.

1. Applying the selection criteria

The redundancy selection criteria must be applied to the pool in an objective way and weighted scoring used to demonstrate objectivity (Acas, 2025b). 

1. Offer of an alternative job

Those at risk of redundancy should be offered an alternative role, if one is available (Whitaker, 2023). Pregnant employees such as Lily have priority and should be offered a job first (Acas, 2025b). Suitable alternatives include jobs of similar salary, status, hours, location and skills (Acas, 2025b).  Staff can refuse the alternative job offer if they feel the job will affect their health and family life (Protection from Redundancy (Pregnancy and Family Leave) Act, 2023) or is significantly different from their current job. ‘Argos Ltd v Kuldo’ (2020) shows that care must be taken when mapping jobs. A refusal for any other reason, can be seen as unreasonable and the employee must be informed that the consequence may be dismissal without redundancy pay (Acas, 2025a). 

There are vacancies in the restaurant which should be offered to those at risk. Under Section 138(3) of the Act (Employment Rights Act, 1996) a four-week trial period and training in the new job should be offered (Acas, 2025b).  The trial period should start at the end of an employee’s current contract. If there are more applicants than vacancies, then a selection process can be used.

Poppy and Lily should be informed that as they have less than two years’ service, they have no rights concerning redundancy pay. 

1.  Statutory Redundancy Pay and notice

Those employees to be made redundant, should be given written statutory notices, together with an opportunity to appeal the decision (Acas, 2025b).  Redundant employees are entitled to statutory redundancy pay under Section 135 of the Act (Employment Rights Act, 1996). This is calculated based on age, length of service, and weekly pay (capped at £700 if calculated before 6th April 2025) as follows:


	Employee
	Age
	Length of Service
	Weekly Pay

	Redundancy Calculation
	Total Payment

	Graham
	59
	6 years
	£490.38
	1.5 weeks pay =1.5 x 490.38 
= 735.57 x 6
	£4,413.42

	Poppy
	17
	1 year
	Not entitled – Less than 2 years continuous service.

	Lily
	25
	1 year
	

	Pamela
	67
	30 years
(capped at 20)
	£673.08
	1.5 weeks pay = 1.5 x 673.08 =1,009.62 x 20
	£ 20,192.40

	Mahaboob
	27
	3 years
	£384.62
	1 week pay x 3
	£1,153.86



Statutory redundancy notice periods are:

· one week’s notice if employed between one month and 2 years.
· one week’s notice for each full year if employed between 2 and 12 years.
· 12 weeks’ notice if employed for 12 years or more.

(Acas, 2025b)

The contracts of affected employees should be complied with, including any notice periods which may be more generous than the statutory notice periods (Acas, 2025b).

[bookmark: _Toc197877447]Summary and Conclusions 

Failure to follow the procedure and guidance above, could lead to claims of unfair dismissal, discrimination and reputational damage. Adherence to correct procedures can also benefit the business financially, as this will be considered by any Employment Tribunal under the Polkey Principles from the case of ‘Polkey v AE Dayton Services Ltd’ (1987) should any claims be made.
[bookmark: _Toc197877448]Question 3
[bookmark: _Toc197877449]Introduction
Acquiring another company, is a new experience for the Board. This advice and process should form the basis of a fair and reasonable project plan and is based on the Transfer of Undertakings (Protection of Employment) Regulations (2006) or TUPE for short, the Acas TUPE Advice for Employers and Employees (2024b) and case law.

[bookmark: _Toc197877450]Advice, Process and Risks

1) The Board should keep three principles in mind when making decisions. Firstly, employees should not be disadvantaged by the transfer. The regulations protect employees when there is a change in the ownership of the business they work for (CIPD, 2024c). Secondly, all rights, obligations and liabilities of transferring employees transfer automatically to the new owners. Thirdly, transferring staff must be informed and consulted concerning the transfer and its implications.

2) The Board needs to conduct a due diligence investigation to understand the transferring employees’ contract terms, conditions, benefits and liabilities, for example, disciplinary and grievance actions and claims. This is termed ‘employee liability information’ and must be submitted to Sunny Side in writing and no less than 28 days before the proposed transfer (Regulation 11 of TUPE 2006). The purpose is to assess the potential risk and to answer, does the transfer make commercial sense (Acas, 2024b)?

3) The TUPE Regulations (2006) will apply to all that have employee status. Under Regulation 2(1) an employee is defined as any individual who works under a contract of employment or apprenticeship. This includes both full-time and part-time workers but does not cover independent contractors or self-employed individuals. TUPE applies to this transfer for three reasons. Firstly, the Swansea Hotel provides hotel services for income (economic entity). Secondly, the economic entity is being transferred to a new owner (Sunny Side). Thirdly, the economic entity may retain its entity post transfer (Regulation 3(1)(a) of TUPE 2006).

4) It is not possible for the Board to only transfer 75 of the 100 employees of the Swansea Hotel, as this would be automatically ‘unfair dismissal’ (Lewis, et al., 2023). Transferring employees cannot be chosen by the acquiring organisation (Regulation 4 of TUPE (2006)). All employees must transfer.

5) As more than 20 employees are potentially at risk, it is possible, subject to the Swansea Hotel’s agreement, to begin a redundancy consultation process, which must be demonstrated as fair and reasonable before the completion of the transfer. The transfer cannot be the cause of the redundancy (Regulation 7(1) of TUPE 2006). The valid reasons are Economic (profitability or market performance), Technical (equipment or production process reasons) or Organisational (Management or Structural reasons). These are termed ETO reasons.

6) Considering the above, the board should make a transfer plan (Acas, 2024b), which includes: -

· A timescale for the transfer;
· Regular briefings and consultation about proposed changes with affected staff and Trade Union Representatives on a one to one and group basis, before, during and after the transfer. The briefings should include the reasons for the transfer and reassurance that employees employment rights will be preserved (Acas, 2024b). Sunny Side staff should also be briefed and consulted to help sustain morale and performance during the period of change.
· A key point of contact should be made available to staff of both organisations to field queries and concerns (Acas, 2024b). 

Note - Failure to inform and consult can lead to claims for compensation (up to 13 weeks uncapped gross pay for each affected employee - Regulation 16(3) of TUPE 2006). 

7) On the date of transfer, all employees of the Swansea Hotel, including those who may be made redundant, must transfer with all present contract rights, for example length of service and pay. This needs to be confirmed in writing to all affected employees (Acas, 2024b).

8) Once the transfer is complete, Sunny Side Hotel’s usual ‘onboarding’ processes should take place, as if the transferring staff were new employees. It is best practice to continue to inform and consult post transfer, this can help smooth the transition into Sunny Side (Acas, 2024b).
[bookmark: _Toc197877451]Conclusion
TUPE transfers in practice are complex and provides scope for disputes. Successfully navigating the regulations requires obtaining specialist advice, in depth planning, extensive due diligence and effective communication with all parties. 

Failure to adhere to obligations can result in legal claims (unfair dismissal, failure to consult), reputational damage resulting in recruitment difficulties, loss of business and investors. Operational disruption due to unhappy, demotivated staff and the inheritance of liabilities due to poor due diligence may also occur.
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