
The presented scenario sets out various criminal offences that Polly could be held liable for under the jurisdiction of England and Wales. The following response will investigate the extent of Polly’s liability by establishing each offence chronologically alongside some corresponding defences that Polly may rely on. 


Common assault (CA) is an offence charged under s39 of the Criminal Justice Act 1988. It is defined in the case of Fagan v Metropolitan Police Commissioner (1958) as the defendant (D) intending to or by way of recklessness taking any measures which would cause another person to ‘apprehend immediate’ violence. This indicates that in line with the scenario, an act of violence does not need to take place, as additionally specified in R v Constanza (1997).  The actus reus (AR) of CA requires first the conduct itself, words were accepted in R v Ireland (1979). Secondly, the victim must ‘apprehend’ that they will be subjected to unlawful violence resulting from D’s actions as shown in R v Lamb (1967). The term ‘unlawful personal violence’ established in Fagan (1958) is defined through case law with the level of force anticipated required to amount to battery. Cole v Turner (1704) established that battery can arise from physical contact in anger. Ireland v Burstow (1998) removed the requirement for physical contact for battery. Polly’s conduct does not contain any threatening statements or actions suggesting incoming violence towards Roxanne. Consequently, the AR element of CA has not been met and it is unlikely that she would be found liable for the offence.


The primary definition for criminal damage (CD) is within s1(1) of the Criminal Damage Act (1971) (CDA) which states that D without ‘lawful excuse’ destroys or causes damage to ‘property belonging to another’ while recklessly or intentionally meaning to cause said damage. The AR of basic CD requires the damage or destruction of property. Caselaw has established three principles: damage can be physical equating to both permanent or temporary impact as seen in R v Fiak (2005) , it can equate to rendering the property unfit for intended purposes as shown in Lloyd v DPP (1992) and it also arises where a the value of the property shows diminution as demonstrated in  Roper v Knott (1898). Examples of property are shown under s10(1) CDA (1971) including land, tangible items, buildings and pets. The principles of ‘Belonging to another’ are set out under s10(2) CDA (1977) which states that property belongs to a person if they have a legal or theoretical right to the property, a ‘charge’ on the property or they have ‘custody or control’. The mens rea (MR) of basic CD is present in the intention to damage or destroy the property of another or being reckless to this. In order to satisfy the intention element, D must be aware that the property belongs to another even if CD was committed in relation to mistaken law as shown in R v Smith (1974). Intention can be oblique as accepted in R v Woolin (1999) meaning it is foreseeable and almost certain that the result would occur from D’s actions. Alternatively, intention can be direct in cases where D’s conduct directly intends to bring about the result. CD arising from ‘recklessness’ is contingent to a subjective test first demonstrated in R v G & R (2003). This case provides that D acts recklessly if they are ‘aware’ of the potential risk in their conduct and would in their own personal circumstances deem the risk ‘unreasonable’. 

Polly satisfies the AR and MR of CD in her conduct by directly damaging the property rendering it unfit for purpose. The property is established in the scenario as belonging to Roxanne. However, given the severity of her actions, Polly is unlikely to be eligible for either of the defences for CD set out in s5(2a/b)  CDA (1971) as she could be liable for aggravated criminal damage (ACD) as set out in s1(2)  CDA (1971). The AR of ACD follows the same principles as the basic offence but differs by the inclusion that ‘life is endangered’ from the ‘damage or destruction’. The defining principles of ACD take the same meaning as the basic offence under s1(1) CDA except the terms also apply to D’s own property. The term endangering life is defined in R v Steer (1988) as D through intention or foresight of risk, endangering life by the destruction or damage itself and resulting not from the act which causes it. This principle is established further in R v Wenton (2010) which corresponds with the scenario as the act of cutting Roxanne’s breaks does not in itself endanger life, but the damage poses the risk. This is reinforced by R v Sangha (1988) and R v Dudley (1989) which established that the victim’s life need not be actually endangered. This is detrimental to Polly’s liability as the scenario does not mention Roxanne using the moped following the damage. The MR for ACD includes the principles of the basic offence as well as the intention or recklessness as to whether life could be endangered. R v Castle (2004) found that intention and recklessness take the same meaning as the basic offence.

It is likely that Polly could be found liable for ACD as by severing the breaks of Roxanne’s moped, she is demonstrating direct intent to cause damage. She then likely satisfies the factor of endangering life by way of recklessness as there is a foreseeable risk that the damage imposed could lead to the endangerment of Roxanne’s life. However, as Polly has schizophrenia, she could be excused from liability using the defence of insanity under s5 Criminal Procedure (Insanity) Act 1994) (CP). The insanity defence could allow Polly to plead not guilty by way of insanity allowing for her discharge under s5 CP (1)A 1964. In order to qualify for the defence, R v M’Naughten (1843) presents that Polly would need to prove that she was suffering from defected reason from a ‘disease of the mind’ and the defected reasoning must cause her to be unaware of her actions or their legality during the act. Polly satisfies ‘disease of the mind’ as Schizophrenia is a mental disorder considered an internal factor according to R v Kemp (1957). However, the scenario does not specify whether Polly’s disorder predetermined that she was unaware of her actions being unlawful. If aware, she would no longer be eligible for insanity as seen in R v Johnson (2007). Her following conduct must also be considered; if Polly is found liable for the death of Mohammed under s5 CP 1964 she may be found liable for an offence with a sentence fixed by law. This would mean that Polly could be held in indefinite mandatory detention. The ambiguity of the scenario alongside the nature of Polly’s further offences provide that alternate specific partial defences may be easier established. 

Murder is defined as D ‘unlawfully killing another person under the King’s peace’ with the intention to cause grievous bodily harm (GBH) or kill. The AR declares that murder can be committed by both acts or omissions as provided in R v Gibbons and Proctor (1918). The killing must be ‘unlawful’ which specifies that the AR and DR elements of the offence must be met. The victim must also be human, and the killing must take place under the Kings peace as clarified in R v Clegg (1995). ‘Malice aforethought’ satisfies the MR and was interpreted in R v Vickers (1957) as the intention to kill or cause GBH. Intention can be oblique (Woolin 1999). Murder is specific conduct crime and cannot be satisfied through ‘recklessness’; in cases where D kills by recklessness the offence becomes voluntary manslaughter.

In using the ashtray to strike Mohammed on the head Polly shows oblique intent to cause GBH, fulfilling the AR for murder. In this scenario, it’s unclear whether the MR is satisfied as Polly could potentially rely on the partial defences of ‘Loss of Control’(LC) under ss54/55 of the Coroners and Justice Act (2009) (COJ) or ‘Diminished Responsibility’(DR) under s52(1). To utilise LC, a qualifying trigger must be present and cause D to lose self-control resulting in the act or omission causing D to kill. Polly could argue that the revelation of Mohammed’s infidelity is a qualifying trigger under s55(4) COJ 2009. However, it is very unlikely to be accepted as infidelity was struck down  in R v Crown and Clinton (2012). The most likely defence to be used in the scenario is DR. In R v Brennan (2014)  the use of DR was established as recentring itself to psychiatric conditions. Polly Suffers from Schizophrenia which is considered an ‘abnormality of mental functioning’ arising from ‘a recognised medical condition’ as required in s52(1a) COJ 2009.This is further supported by R v Moyle (2008). In using DR, Polly could be liable for the lesser offence of involuntary manslaughter as DR would excuse the MR element required for murder. However, s52(1) b/c COJ 2009 require causation between the abnormality of mental functioning and D’s act which is confirmed in R v Conroy (2017). It is unclear from the scenario whether Polly’s schizophrenia directly contributed to her conduct as required. R v Campbell (1997) established that the impact of the abnormality and in turn the use of the defence is decided by the jury following the required presentation of medical evidence.

Based upon the given scenario, it is most likely that Polly would be liable for ACD alongside murder or manslaughter. Ultimately, the scenario does not provide the full circumstances of the correlation between Polly’s schizophrenia and her conduct. As the burden of proof for specific defences to murder is upon the defendant, providing that Polly can present sufficient circumstantial evidence (and in turn prove causation between both factors) it is most likely that she would qualify for DR and therefore be liable for involuntary manslaughter in place of murder.


