Legal Process










Common Law
222757


Table of Contents
Introduction	3
Thesis Statement	3
1. What is common law?	3
2. What is civil law?	4
3. Contrast the two systems	4
4. Outline the history of the common law	5
5. Are there examples of the common law working in practice?	6
Conclusion	7
References	8




[bookmark: _Toc129278587]Introduction
This study discusses one of the major legislations which is common law. It is imperative to have a clear understanding of the common law and the associated principles to understand the right meaning of the judgements and interpretations of the jury as well as the court (Baker, 2020, p. 17). Besides that, common law is essential for understanding the motivation behind enforcing the new legislation. 
[bookmark: _Toc129278588]Thesis Statement
Common law emphasises the precedence of the courts over legal statutes.
Main Body
[bookmark: _Toc129278589]1. What is common law?
As described by Sokol, (2019, p. 795), the common law in the United Kingdom is a law that is derived from precedent and customers and developed by the. Common law is referred to a body containing unwritten laws on the basis of legal precedents created by UK courts. This law has influence over the process of decision-making in cases that are unusual where the final result cannot be decided on the basis of available statutes or laws that are already written. Common law is often referred to as case law that draws from interpretations and opinions which are institutionalised by public juries and authorities. In many instances, common law has acted as an inspiration for the enactment of new legislation (Broom, 2020). The stare decisis or precedent entails a historical record of judicial decisions forming the ground for evaluating future cases. Case law or common law relies on extensive records of identical statutes or situations due to the unavailability of an official legal code to be applied in the case in concern. The judge ruling the case has the authority to determine the precedents that are to be applied in a specific case. For instance, the Prime Minister of the United Kingdom exercises the authority contained by the Royal Prerogative.
Advantages
· There is a greater probability of the occurrence of a similar case in the future that can be judged in the same way.
· Combining the common law with equity courts helped the system reduce defects in the law (Soares et al., 2019).
· As the cases of common law are decided based on previous solutions, they are more efficient.
· The system of common law relies on precedents implying that applied laws in the framework of common law judges are viewed as lawgivers.
Disadvantages
· A major disadvantage of the common law is that the judge decided in te past may be wrong.
· Stringent use of the common law can hinder the delivery of justice.
· Every case may not find a similar situation or identical facts.
· As per the opinion of Soares et al., (2019), common law is inflexible and therefore, it remains unchanged. 
[bookmark: _Toc129278590]2. What is civil law?
According to the description by Mackaay, (2021), civil law intends to rectify unfair circumstances to create a society abiding by the law. The purpose of civil law is to resolve disputes between organisations or individuals. The cases of civil law typically involve financial judgements, compensation, and an agreement between the two parties. Mainly private parties file cases of civil law. In the outcome of civil cases, the party hold liable awards compensation. There are four areas concerning civil laws including civil wrongs or torts, contracts, family relations, and property. The prevalence of civil law and its application can be witnessed in the United States.
[bookmark: _Toc129278591]3. Contrast the two systems
The system of English Law is based on the common law rather than the civil law system since 1189. However, the English legal system has incorporated certain features of Civil Law such as Employment Law, Law of Negligence, Unfair Dismissal, and Family Law.
Comparative and contrasting Analysis.
Legal process: Civil Law founds the primary norms and concepts in written codes and statutes that courts apply. The system of common law on the other hand is formed mainly through the decisions of the court to form a conceptual structure (Chouaibi et al., 2022, p. 57).
Legislator’s role: The differentiation of powers underpins Civil Law states that the duty of the legislature is legislation and the courts must focus on implementing the law. In contrast, Common Law makes courts accountable for developing the law.
Lawyer’s approach: Civil law is governed by codes linking regulations and concepts in a logical manner with basic principles. Hence, a civil lawyer needs to commence a case by finding a legal standard in legislation and drawing a conclusion on a specific situation. However, a lawyer handles a common law case by comparing it to cases with similar or comparable concerns previously dealt with by courts (Chouaibi et al., 2022, p. 67). Consequently, the two systems are basically different in the sense that attorneys dealing with civil law must be intellectual while common law layers need to be practical.
Precedents: In the system of common law, courts are not accountable for solving disputes between parties or offering any guidance on resolving disputes. However, the main aim of civil law is to create solutions for disputes. Under the common law, the decisions made by the court serve as the ground for legislative interpretations.
Impact of a contract: In the framework of common law, there is no binding impact of a contract unless there is any consideration backing up the contract. According to the theory of consideration, a contract needs to be backed up by a value like the commitment of a party to deliver items or services (Yu, 2021, p. 537). On the contrary, under civil law, a contract cannot exist except for a valid cause. In this context, a cause represents the reason for a party entering into the contract and agreeing to complete contractual duties. 
Role of judges and lawyers: In a country following civil law, judges are perceived as investigators leading to actions after bringing charges, reviewing and verifying facts through the assessment of witnesses, and using solutions based on legal codes. The interest of clients is continuously advocated by lowers in civil procedures even in the less crucial position (Yu, 2021, p. 527). In contrast, the duties of lawyers and judges pertain to counselling their clients regarding legal aspects and they write legal petitions to submit in court.
Countries: England, the United States, India, and Canada follow the system of Common Law. On the other hand, countries like China, France, Japan, and Germany abide by the system of Civil Law. 
[bookmark: _Toc129278592]4. Outline the history of the common law
As postulated by Postema, (2019), the origin of the English Common Law can be traced back to the early middle ages. Back then, the common law lacked substantial rights yet contained procedural remedies. Till the 19th century, The judges primarily developed the English Common Law which was created at large during the Norman Conquest period of 1606. In Northern Europe, a body of rules was established where the majority of matters were governed by local customs. In the government at that time, the church played a crucial role by treating crimes as wrong and hence, victims were compensated. Individuals committing serious crimes were considered to be the offenders of public crimes instead of individual matters. In this period, the punishment for perpetrators was death. An advancement in the common law was seen during the reign of Henry II as royal officials were found to roam around the nation inquiring about the effectiveness and delivery of justice. This era further marked the separation of the state and the church allowing them to create their own courts and laws. These developments contributed to the rise of a body of rules on the basis of local situations.
The key principles of common law are depicted below:
Adjudication: In the system of common law, multiple stages of analysis and research must be undertaken for determining the law (Gorgieva, 2022, p. 370)
Common law and legal statutes: In the framework of common law many primary laws are found to be non-existent in statute however, they are included in property, contacts, and torts in England and Wales.
Common law and commercial economics: As postulated by Gorgieva, (2022, p. 34), the common law is strong due to its dependence on judicial decisions that contribute massively to the solid commercial system in the United Kingdom.
[bookmark: _Toc129278593]5. Are there examples of the common law working in practice?
Donoghue v Stevenson 1932 
This is one of the most famous case laws in the United Kingdom which is significant to the development of the law of negligence in the modern legal system of the country. In this case, Donoghue (claimant) charged the ginger beer manufacturer for finding a snail while she poured the beer over ice cream (Abhyuday, 2021, p. 97). Lord Atkin passed the judgement that it is the responsibility of a manufacturer to avoid any action or omission that can result in injuring the neighbour. In this case, the ginger beer manufacturer Stevenson as the owner of the company was charged guilty and Donoghue was entitled to compensation for suffering harm.
[bookmark: _Toc129278594]Conclusion
To conclude, the English legal system is a complex framework combining a large variety of laws. The United Kingdom follows the system of common law which relies on cases that have been judged in the past by courts and juries. In cases pertaining to the common law, the system faces the unavailability of legal codes that can be referred to the situation. Hence, the judges confine the previous judgements delivered in similar conditions.
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