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Introduction Criminal liability by omission is a legal concept that holds individuals responsible for not taking necessary actions that could prevent a crime from occurring. The law surrounding criminal liability by omission in England and Wales has been the subject of much debate, with some arguing that it is outdated and no longer fit for purpose. This assignment aims to explore the issue of criminal liability by omission and consider whether a general duty to act should be introduced in England and Wales.
Part 1: The Nature of Criminal Liability by Omission Failure to Act in Criminal Law In criminal law, failure to act or omission can be an actus reus, which refers to the physical act of a crime. It means that a person can be held criminally liable for failing to take necessary steps to prevent a crime from occurring. Examples of crimes that can be committed by omission include failing to report a crime, failing to prevent a crime, and failing to protect someone from harm.
Requirements for a Crime to be Committed by Omission For a crime to be committed by omission, there must be a legal duty to act. Legal duties can arise in different ways, such as statutory duty, contractual duty, special relationship, and assumption of responsibility. In other words, a person can only be held liable for failing to act if there is a legal duty to act.
When Liability by Omission Will Arise Liability by omission will only arise if there is a legal duty to act and the person has failed to fulfil that duty. However, not all failures to act result in criminal liability. The failure to act must be both wrongful and culpable, which means that the failure to act must be a breach of legal duty, and the person must have had the necessary mens rea or intention to commit the offence.
Part 2: A General Duty to Act in Criminal Law The idea of a general duty to act in criminal law has been debated for many years. A general duty to act would mean that individuals would be required to take positive steps to prevent harm, even when there is no specific legal duty to act. This would represent a significant departure from the current law, which requires a legal duty to act in order for criminal liability by omission to arise.
Case Law Case law such as Miller [1983], Shama [1996], Pittwood [1902], Yaqoob [2005], Gibbins and Proctor [1918], and Hood [2004] has been used to argue both for and against the introduction of a general duty to act. In Miller [1983], the court held that there was no general duty to act to prevent harm. In contrast, in Yaqoob [2005], the court suggested that a general duty to act might be necessary in some circumstances.
Part 3: Pros and Cons of Introducing a General Duty to Act The introduction of a general duty to act in criminal law would have both pros and cons. On the one hand, it could be argued that a general duty to act would help prevent harm and protect vulnerable individuals. It would also provide clarity and consistency in the law, reducing confusion and uncertainty.
On the other hand, there are potential drawbacks to introducing a general duty to act. For example, it could lead to a significant expansion of criminal liability, which could be difficult to police and enforce. It could also lead to a loss of personal autonomy, with individuals being required to take steps to prevent harm even where they do not want to or where it would be impractical or impossible to do so.
Relevant case law, such as Airedale NHS Trust v Bland [1993], Dytham [1979], Stone and Dobinson [1977], and Instan [1893], has been used to explore the pros and
cons of introducing a general duty to act. In Airedale NHS Trust v Bland [1993], the House of Lords considered the case of a patient who had been in a persistent vegetative state for several years. The doctors responsible for his care had sought permission to withdraw his artificial feeding and hydration, which would ultimately lead to his death. The court held that the doctors had a legal duty to act to preserve the patient's life and that this duty could not be fulfilled by simply withdrawing treatment.
In Dytham [1979], the court considered the case of a police officer who had failed to intervene in a violent assault that took place outside a nightclub. The court held that the police officer had a legal duty to act to prevent the assault and that his failure to do so amounted to a breach of that duty.
In Stone and Dobinson [1977], the court considered the case of an elderly woman who had been neglected by her relatives. The woman had moved in with her sister and brother-in-law, but they had failed to provide her with adequate care and had left her to die. The court held that the relatives had a legal duty to care for the woman and that their failure to do so amounted to a breach of that duty.
In Instan [1893], the court considered the case of a woman who had failed to care for her elderly aunt. The aunt had fallen ill and died, and the woman had failed to provide her with necessary care or to seek medical attention. The court held that the woman had a legal duty to care for her aunt and that her failure to do so amounted to a breach of that duty.
It is important to consider both the potential benefits and drawbacks of introducing a general duty to act. One of the primary arguments in favor of introducing such a duty is that it would help prevent harm and protect vulnerable individuals. In situations where there is no specific legal duty to act, individuals may be reluctant to intervene or take necessary action to prevent harm, even if it is within their power to do so. By introducing a general duty to act, individuals would be required to take positive steps to prevent harm, even where there is no specific legal duty to act. This could potentially save lives and reduce harm to individuals.
Another potential benefit of introducing a general duty to act is that it would provide clarity and consistency in the law. Currently, the law surrounding criminal liability by omission is complex and can be difficult to navigate. By introducing a general duty to act, the law would become more straightforward and predictable, reducing confusion and uncertainty.
However, there are also several drawbacks to introducing a general duty to act. One concern is that it could lead to a significant expansion of criminal liability. If individuals are required to take positive steps to prevent harm, even where there is no specific legal duty to act, it could result in a large number of individuals being held criminally liable for omissions. This could place a burden on the criminal justice system and potentially lead to unjust outcomes.
Another potential drawback of introducing a general duty to act is that it could lead to a loss of personal autonomy. If individuals are required to take positive steps to prevent harm, it could limit their ability to make decisions about their own lives. For example, an individual who does not want to intervene in a situation may be forced to do so, even if they believe that it is not in their best interests or the best interests of others. This could be seen as a violation of individual rights and freedoms.
The likelihood of introducing a general duty to act in criminal law is a complex and controversial issue. While there are arguments in favor of introducing such a duty, there are also concerns about the potential drawbacks of doing so. Factors that may influence the likelihood of introducing a general duty to act include the current political climate, the
