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For citizens to remain free and secure against tyranny, the executive, legislative and judiciary must be segregated under the principle of separation of powers. French social commentator and political scientist Montesquieu, in 1748, made one of the earliest and most definitive statements concerning the separation of powers. Benwell and Gay (2021). When tyranny is fomented by a single person or a group of people, Montesquieu found that it yields tyranny. The government is said to operate more efficiently and with greater stability in the UK because of the integration of the executive and legislature. The system has been portrayed as one that aims to promote efficiency over abstract concerns about tyranny. Foran (2021).  

The government is divided into three branches to prevent any one of them from becoming supreme. In addition, they are intended to introduce checks and balances so that each branch can limit the other. It is an important principle of separation of powers that no branch of government may exercise power over another, nor should any individual serve in more than one branch. The UK Constitution does not provide any absolute doctrine of separation of powers. Both within and between the organs of state, there are overlaps with regards to their functions. Checks and balances are in place in the UK to prevent abuses of power. House of Commons (2015). 

Legislative and executive powers are closely linked in the UK and other common law jurisdictions. Several members of the Prime Minister's cabinet and many of the ministers are representatives of the House of Commons (the Prime Minister usually serves as both the head of the executive branch and the head of the political party in the legislature). A subordinate legislation power allows Parliament to delegate law-making powers to the Government. However, in the UK common law system, there is no strict separation of the executive and legislative branches, but the executive's presence is scrutinized regularly by members of Parliament, with the Ministers regularly appearing before them and answering their questions. Welsh Government. 

It is more accurate to say that there is some overlap and that the two arms of the legislature and executive are merging rather than separating. As well as serving in the legislature, Prime Ministers and Cabinet members are also members of the executive branch. Often, policies proposed by the executive are included in the government's manifesto, thereby influencing the legislative agenda. In general, the executive is typically composed of the party with the most seats in the House of Commons. Although this is not ideal, it has been deemed acceptable because the president is democratically elected by the public. Davies et al (2018). 

According to Bagehot, a key feature of the British constitution was the close fusion, or close union, of the legislative and executive branches. The critics of Bagehot have rejected the notion of fusion. They claim that the close relationship between the executive and legislative branches does not undermine the constitutional separations between them. In terms of the distinction between Government and Parliament, the requirement today for all Government Ministers to be members of either the Commons or the Lords has not lessened the distinction between the two institutions. A vast majority of members of the executive are disqualified from sitting in the House of Commons, including officers of the civil service, the military, and the police. Ministers are the only members of Parliament and the executive who hold positions of power simultaneously. Coggins (2016). 


Besides the democratic reasons for achieving a balance between the executive and legislature, separation of powers cannot provide a lasting solution to the questions raised by the relationship between the executive and legislature. Our parliamentary democracy has been threatened by a serious imbalance of advantages between the Government and Parliament in the day-to-day management of the Constitution, which has caused widespread anxiety and impairs the successful functioning of our parliamentary democracy. Dunleavy (2018). 

A great deal of clarity and effect was given to the doctrine of separation of powers by the Constitutional Reform Act 2005 By enacting the Act, was intended to separate the legislative functions from the judicial role of the judiciary, in the House of Lords. As a result, the United Kingdom has created a Supreme Court to replace the House of Lords Appellate Committee, and by doing so, the Lord Chancellor has been removed from the judicial process. Courts and Tribunals Judiciary (2022). It was once thought that the Lord Chancellor was able to negate the significance of the separation of powers for the British constitution: a charge that can no longer be made since the 2005 Constitutional Reform Act. The deduction of powers from the Lord Chancellor introduces an improved balance as the one member no longer has power over all three institutes. Malleson (2007). 

Among the changes made by the Constitutional Reform Act are the modifications made to the office of Lord Chancellor and changes made to how some of the duties that are vested in that office are to be carried out. Other functions of the Lord Chancellor are also covered by Section 19 of the Act, for example, the section mentions that charters and other prerogative methods may also be altered as a result of the Lord Chancellor's reforms. Since these changes, the Lord Chancellor is a member of the government and has a seat on the Prime Minister’s cabinet but is also a member of the House of Commons or House of Lords. This highlights the crossover between the legislature and executive, due to the Lord Chancellor having power within both regions. Government legislation now reinforces this approach (Constitutional Reform Act 2005). 

A key component of the Lord Chancellor's role was reformed to remove the possibility of the officeholder acting as both a government minister and a judge, a move contrary to the separation of powers. A judicial officer who holds legislative or executive power does not likely to be considered sufficiently impartial to provide a fair trial. This concern ran to the heart of the reform, which was motivated by concerns that the historical mixture of legislative, judicial, and executive power might not conform to Article 6 of the European Convention on Human Rights. As a result of this act, the Lord Chancellor and Secretary of State for Justice are limited in their power over the president of the court. (Iyer, 2018, p.507). 


Our parliamentary democracy is adversely affected by the inequality of advantage between Parliament and Government. Secondary legislation in which Parliament passed a limited legislative function to the executive through an Act of Parliament is detrimental to its proper function though is problematic, however crucial for the effective functioning of the government. Ideally, legal rules should be related to the legislation on which they are established, but this is not probable as in the UK constitution, as the legislative and executive are closely related. The legislature and executive have a close working association in the UK constitution. Standardising these entities does not exclude their distinctiveness. Continued scrutiny of government actions under secondary legislation is necessary to avoid abuse. Bradley and Ewing (2007). 


Conventionally, ministers are selected from one of the two houses; democratically elected ministers tend to come from the House of Commons, but the amount of ministers is limited. According to a 1978 Select Committee report, the Prime Minister carries substantial authority as the chief spokesperson for government policy. When the government has a strong advantage, it can pass legislation through a lot of power. This implies that the overlap between the executive and legislature holds considerable force, which can be seen as a disadvantage due to the executive branch demonstrating to overpower the legislature. Jowell and Oliver (2011). 



One of the main ways the executive and legislature overlap is how the executive has the authority to apply the law and policy of the state in a given situation. Executive power has a connection to force and coercion, which makes it one of its most distinctive elements. Legislators and courts have the power to declare what the law is, but it is up to the executive to execute it. As part of the legislative and judicial processes, the executive also establishes rules governing the application of state laws within the limits established by the legislature and courts. The two powers reflect off each other to create boundaries within the legislature and executive. Barber (2012). 



The 'partial' view of the doctrine underlines the importance of checks and balances within a constitution. Each institution of the state is given some power over the others, and each is designed to overlap some of its roles. There are plenty of options for overlaps on both the offensive and defensive parts. It may be possible for one branch of government to exercise some authority over another: for instance, the legislature might be able to monitor the executive. State branches each have a certain amount of authority to examine and limit each other. To defend themselves against interference, institutions may gain abilities normally reserved for another branch. Carroll (2015).


An example of the checks and balances put into place to address the overlap of the executive and legislature is question time. Examining and challenging the government's actions is one of Parliament's main responsibilities. Parliamentary members and peers are entitled to ask ministers questions directly on the House floor during the regular times for oral questions or in writing. Parliament holds oral question periods on a rota basis with ministers from each department. Another way in which the executive and legislature are safeguarded is by parliamentary debates. MPs can discuss national and international issues in the Commons, and they can debate any issue they wish. Many laws and proposals are voted on to see if a majority supports them or rejects them. The House of Commons has selected committees to deal with specific policy issues or legislation in depth. These were created to monitor spending, administration, and policy at government departments. UK Parliament (2022). 


The executive and legislative branch of the separation of powers requires checks and balances to effectively avoid interference and prevent one branch of the government from appropriating another. In terms of protecting the separation, checks and balances also ensure that each branch does not overstep its constitutional role. Checks and balances are fundamental to the effectiveness of a fully functioning separation of powers, to avoid the branches gaining power over each other. For example, a bill proposed by the government can be rejected by parliament. This is to ensure that parliament keeps an eye on the government. Montesquieu et al p.234 (1748). 


Lord Hailsham criticizes the powers the Government and Parliament maintain and views the checks and balances to be insufficient. Elective dictatorship is the term that Lord Hailsham used for this situation in which government control of the Commons (and therefore of Parliament) is weak. These governments didn't reflect the general support of the country, so he viewed them as undemocratic. According to Hailsham, the British political system amounts to an elective dictatorship due to changes happening in the political system, such as where sovereignty lacks any limits on the government's power. There are no limits to the powers of Parliament if it has absolute sovereignty. The reason for this is that Parliament would have no restrictions on its powers. In addition, he pointed to limitations in the composition, structure, and practices of Parliament, a practice he called “checks and balances''. A change that puts all power in the hands of the executive, he argued. Thus, he argued that there was no longer any "checks and balances" within Parliament. Ranvik (2020).


Parliamentary sovereignty is usually used when arguing for unconstrained executive power. A government that can command a majority in the Commons also enjoys near-absolute constitutional protection since Parliament has the power to “do whatever it wants”. A backbench rebellion large enough to overthrow the government’s majority could severely muffle effective legislative constraints on executive action. The government’s claim of untrammelled and generalized authority may sound hollow, given the realities of parliamentary behaviour. Roux (2014). 


[bookmark: para5]A case that exemplifies the separation between the executive and legislature is ‘R (Miller) v Secretary of State for Exiting the European Union [2017]’. A primary concern in this appeal is ministers' ability to change domestic law by exercising their powers at the international level, and it arises from two constitutional features of the United Kingdom. One of these is that ministers generally have the power to enter into and terminate contracts without requesting Parliament's consent. Additionally, ministers are not normally able to exercise any powers they would otherwise possess if they would result in a change in UK domestic law, unless a statute, i.e., an Act of Parliament, gives them that authority. As a result, this principle prevents ministers from withdrawing from the EU Treaties until a statute authorises them to do so. This ultimately provides an advantage of the overlap between the two branches, as one cannot become too powerful without authority from the other. 


To conclude, the separation of powers is of fundamental importance. The three branches of government balance each other's power, preventing one person from exercising too much control. This method ensures that the value of administrative work achieved by the government and Parliament is sufficient, even though the legislature is often overshadowed by the executive. Parliamentary democracy is impaired by the overlap between the executive and legislature in the constitution. Nevertheless, separation is necessary if the constitution is to function properly. Hogarth (2021). 

To conclude, the separation of Powers is of fundamental importance. Provides a system of checks between 
the three institutions of executive, legislature and judiciary that prevents abuses of power 
that could harm the people. Ensures the system remains democratic as it prevents one 
a person from being vested with too much power – even the PM, who possesses prerogative 
powers are only primus inter pares and can be checked by Parliament.
This system of checks ensures that the quality of administrative work performed by the 
government and Parliament are of sufficient quality.
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