


Question 1: 

To consider whether enforceable contract had been formed amongst both parties. We must examine the facts of the case against several essential elements that must be present to form a legally binding contract. 

‘Acceptance of Offer’ or an ‘Invitation to treat’?  

This distinction is crucial in determining an agreement in establishing obligations within a contract. An offer sets out terms in which the offeror (Jack) is willing to be bound as soon as it is accepted. Although Jack had received her letter that she had agreed to the terms to be paid £500. This could be argued to not be a specified term as he was ‘willing to negotiate’ as seen in ‘Lefkowitz v Great Minneapolis Surplus Store Inc’, 1957. The above statement may indicate that this was rather an ‘invitation to treat’ from an advertisement on the premise that Jack was willing to receive offers as the starting point of his negotiations that was not specifically directed to any individual as seen in (‘Partridge v Crittenden’, 1968). As illustrated in ‘Spencer v Harding’, 1870, the nature of the statement was specifically an ‘invitation to tender’ meaning Jack is not bound to accept any offers to the tender (anyone who responds to his letter), ‘silence does not constitute acceptance ‘as seen in (‘Felthouse v Bindley’, 1862).  If the wording of the statement was more definite and explicit with no room for negotiation that made a promise then the nature of the letter would have been considered an ‘offer’ (‘Carlill v Carbolic Smoke Ball Company Ltd’, 1893). In this instance, Kate made the offer which was then not accepted by Jack; as such there is no valid contract (Marson, 2013, p.120).


Question 2: 

‘Acceptance of Offer’ via ‘Invitation to treat’  

As previously established in the scenario between Kate and Jack silence cannot amount to acceptance as seen in (‘Felthouse v Bindley’, 1863). In this case Jack did not make the offer but accepted it he is the offeree via post on the 1st of May, in accordance with the general ‘postal rule’ whereby acceptance is binding upon posting not when it is received (‘Adams v Lindsell’, 1818).  Judging by the facts of this scenario ‘post’ appears to be the main method of communication regarding the contemplation of both parties as seen in (‘Henthorn v Fraser’,1892) and would therefore be deemed as an appropriate method of acceptance.  Consequently, both parties had formed a valid contract that expressly implied that Logan would receive £750 for his performance. The ‘postal rule’ only applies to acceptance only and not the revocation of an offer (Finch and Fafinski, 2017, p. 23). 




Breach of contract and remedies

To assess whether there was a breach of contract the obligations of both parties must be examined based on the terms in which they were made. Despite Logan receiving the agreed payment of £750 he was unable to perform.  As such, Logan could argue that the obligations of the contract were only partially fulfilled, as Jack had hindered Logan from attracting ‘new fans’ even after being made aware that he was ‘well-known locally’. This supports the contention that he would likely have made a profit in addition to his performance fee. On this premise, Logan may be able to claim for consequential losses, to place him back in the position he would have been in if the contract had been fully performed (Marson, 2013, pp. 240-241). Logan’s eligibility for damages however, relies upon several factors including: causation, remoteness and mitigation of loss (Finch and Fafinski, 2017, p. 191). 

The facts of the case could confirm that the loss of £500 was as a consequence of the breach. Now that ‘causation’ has been identified we can look at whether Logan’s expected profit from merchandise sales was ‘too remote’ as not all loss caused by the breach can be recovered. The judgement made in (‘Hadley v Baxendale’,1854) gave rise to the ‘foreseeability test’ that rules that the extent of the award is based upon what ‘reasonably’ came arising naturally from the breach. To make the distinction of whether ‘remoteness’ was present in Logan’s claim clearer we must look at the contemplation of both parties at the time that contract was made, as the ‘foreseeability test’ was criticised by the House of Lords for this short fall as they felt it was more appropriate in tort as seen in (‘Victoria Laundry Ltd v Newman Industries’, 1949). Following the decision made in (‘The Heron II’, 1969) although the claimant did not make the defendant aware of his intentions to sell the sugar upon arrival by boat, the defendant did know it was a popular trading destination for sugar. As such, this awareness was sufficient enough to prove that it was likely that it must have been ‘within his contemplation at the time the contract was made’ (Finch and Fafinski, 2017, pp. 225-229). This case illustrates that if Jack (defendant) knew the claimant was ‘well-known locally’ and had the intention of attracting new fans at the time the contract was made, then this alone may possibly be sufficient enough to recover damages as he could have assumed selling merchandise was his usual course of action. 

The next stage would be to consider whether there was anything Logan could have done to mitigate his losses. Selling merchandise whilst others were performing or selling and performing outside the venue may have been prohibited (Finch and Fafinski, 2017, p. 168). On this premise, Logan maybe able to seek ramifications for additional losses suffered from merchandise sales as it could have been considered a breach of implied terms. 

Question 3: 

Breach of contract: Discharge through performance 

The facts of the case will be examined to assess the scope of performance in alignment with the implications that this has caused both parties. Based on the judgement made in (‘Cutter v Powell’, 1795) if ‘complete performance had not been achieved’ as stipulated in the contract then the innocent party would only pay upon completion of performance. Based on the judgement made in (‘Cutter v Powell’,1795) according to the ‘perfect tender rule’, if DJ Mason wanted to make a claim he may be denied if it was considered a ‘condition’ that performance was to be completed (the full three hours) in return for payment. Under such stipulation if DJ Mason failed to fully complete his obligation to perform a three hour set then the contract could be considered breached (Turner, 2014, p. 344-345). This assumption is not straightforward, although the nature of the contract is ‘not divisible’, in order to examine whether this strict rule applied by courts may be relevant in this scenario we need to look at whether the exceptions may apply. 

In this case the first step is to consider whether contractual obligations are ‘severable’. The definition for ‘severable obligations’ is provided as: ‘A contract imposes severable obligations if payment under it is due from time to time as performance of a specified part of the contract is rendered’ (Finch and Fafinski, 2017, p.168). If Jack accepted ‘partial-performance’ then DJ Mason would be discharged from any other obligations stipulated by the contract and Jack would have to pay for a reasonable portion of the price as in (‘Christy v Row’, 1808). Moreover, it could be argued that perhaps DJ Mason performing for ‘two hours rather than three’ may account for a substantial part of the contract.  As held in the case of (‘Hoeing v Isaacs’,1952), DJ Mason may still be entitled to an appropriate sum according to shortcomings of the contract.  

After exploring the extent of performance and assessing the facts of this scenario against case law. It is evident that although DJ Masons ‘two out of three hour’ partial performance may have been considered incomplete under the strict rule as held in a much older case (‘Cutter v Powell’, 1795), the exemptions do apply where we have considered both ‘partial performance’ and ‘substantial performance’. It appears as though Jack did not have a choice but to accept part performance and so this would have been considered a breach and quantum merit would not have applied. However, in this context the performance of ‘two out of three hours’ is more likely to be seen as a ‘substantial part’ of the contract, as such it would be unreasonable or maybe unfair if DJ Mason had not at least been able to recover an appropriate sum to what he had performed in the contract (Turner, 2014, p. 344-345). 

Question 4: 

Presumptions of the contract and intention to create legal relations 

 As illustrated in (‘Parker v Clark’, 1960), courts will look at the parties use of words and the context in which they used them to determine their intentions. To advise Nell we must consider where the presumption lies amongst the two categories. Those that involve ‘social and domestic relations’ are regarded as not intended to be legally binding unless otherwise established in the agreement as identified in (‘Balfour v Balfour’, 1919). However, in ‘business and commercial’ arrangements it is presumed that the parties do intend to create legal relations, if any party wishes to deny such relation, then they must provide evidence that supports this contention (Marson, 2013, pp. 152-154). 

We can examine the possibility that presumption may in fact fall between the two categories. Even though Nell is a friend to Jack if she wanted to assert the contract, she would have to demonstrate that she has tangible grounds to prove she intended to create legal relations. In contrast to what was held in (‘Balfour v Balfour’, 1919) the case of (‘Hadley and Others v Kemp and Another’, 1999) looked at the intention to create legal relations between friends and social acquaintances, it was held that due to the ‘prior history between parties’ that the presumption was that their agreement was not intended to be legally binding (Marson, 2013, pp. 152-154). If her ‘regular stand-up comedy routine’ was something that she had done for Jack as a favour in the past without payment, then her claim may not succeed. But if they had a prior history of exchanging payment in turn for her regular performance, then Nell would be able to dispute that the arrangement was not merely informal and could be regarded as enforceable in law as it could be argued that her intentions were to create legal relations with Jack (Marson, 2013, pp. 152-154). The case of Simpkins v Pays, which intention to create legal relations in the formation of contracts in a domestic context.



Question 5: 

The doctrine of consideration provides that there must be ‘proof’ that a contract existed and is not merely a promise. Evidence of consideration by both parties is the traditional method of ensuring that other forms of agreement were contractual. If there is proof that a bargain existed and if consideration is not found, then the agreement cannot be enforced. The only exception is if the agreement was made by deed. Although consideration is a crucial procedural element it has been difficult to define in the past as it could include ‘anything that showed some movement of benefit and detriment’. In (‘Dunlop v Selfridge’,1915) Sir Fredrick Pollock, provided a better definition: ‘an act of forbearance or the promise thereof is the price for which the promise of the other is bought, and the promise thus given for value is enforceable’ (Turner, 2014, p. 50). This case concerned issues of absence of consideration and lack of privity of contract by the party seeking to enforce the provisions of the contract. Despite this, judges may still consider ‘any promise made in a commercial context’ as enforceable (Turner, 2014, p. 50). 

What is constituted as ‘consideration’ is underpinned by several rules, which has been illustrated through case law (Turner, 2014, pp. 50-54): 

(1) Consideration must move from the promisee

A person cannot sue or be sued under a contract without consideration as seen in (‘Tweedle v Atkinson’, 1861).

(2) Consideration must be sufficient not adequate

The legal principle of ‘freedom of contract allows parties to negotiate on their own terms ultimately they decide what is considered ‘adequate’ as decided in (‘Thomas v Thomas’, 1842).
 On the other hand, ‘sufficiency’ requires that the promise must ‘be real, tangible and have some actual value’, which is not always straightforward to distinguish (Turner, 2014, p. 51).

(3) Consideration must not be past

If a party performs an act and upon completion the other party makes a promise, then the act is not considered sufficient enough to provide consideration. This stipulation could be applied to the facts of this scenario. Although Nell performed her ‘regular stand-up comedy routine’, she did so without expectation of payment as Jack offered the promise of £250 in appreciation for her efforts the following day. Under this rule she would not be able to enforce the £250 payment if none is received, as the performance was given voluntarily and not for gain (Marson, 2013, pp. 140-144).  Because he made an offer after the act it would not amount to valid consideration under this rule as seen in (‘Re McArdle’, 1951). 

Past consideration and the exception in (‘Lampleigh v Braithwaite’,1870)

Even if Jacks offer to pay £250 did not amount to valid consideration under the ‘consideration must not be past’ rule, as illustrated in (‘Re McArdle’, 1951) this rule is not always just and makes the ‘doctrine of consideration’ appear to be redundant.  Fortunately, there is still a possibility that Nell could still enforce Jacks later promise to pay for her voluntary act. Following the decision made in (‘Lampleigh v Braithwaite’, 1615) an exception to the rule was established. This exception of the rule can be argued to apply closer with the facts of this scenario. This is because Jack requested her to perform, although Nell carried out this service without mention of payment on the day of the event or any contractual agreement at the time, an offer or promise by Jack to pay after the service was performed can still be enforced by the courts. Moreover, Nell could also argue that even though an agreement was not established in the beginning when Jack asked for a request, the request itself shows a ‘willingness to pay’. The promise supports the notion of being willing to form an agreement consequently a contract was formed. This principle established in (‘Lampleigh v Braithwaite’ ,1615) is also affirmed in (‘Pao On v Lau Yin Long’, 1980): ‘An act done before the giving of a promise to make a payment or to confer some other benefit can sometimes be consideration for the promise’ (Turner, 2014, pp. 57). As a result, Jack agreeing to pay Nell £250 does in fact amount to valid consideration.
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