




PUBLIC LAW
Assignment 2  

Courtney Smith
Student ID- 2008158

Task 1


















Defamation is a publication of a statement that tends to lower a person’s reputation. There are two types of defamation Libel and Slander, libel is a permanent form, published or written and slander is a temporary form, Health and Safety Executive (2020?). Under s.(1) of the Defamation Act 2013, it had introduced the requirements that the defamatory statement must have caused serious damage to the claimant’s reputation or is likely to cause damage to reputation. Section 3 of the Human Rights Act (1998) requires interpreting article 10. The European Convention of the Human Rights Act states that everyone has a right of freedom of expression. This indicates that individuals have the right to uphold opinions and that there should be no interference by public authority, Equality and Human Right Commission (2020). However, although you have freedom of expression, you have a liability to behave responsibly and you need to respect other people’s rights.
The Reynolds defence was designed to protect serious journalists acting in god faith and reporting of matters of public interest, UK Parliament (1999). The factors that will need to be considered is whether the subject is a matter of public concern, the seriousness of the allegations and the circumstances of the publication, Tech Law for Everyone 2006). In the case Economou v de Freitas (2016), the court applied some of the Reynolds principles. A woman had accused the claimant of rape. He stated that she had intended to pervert the course of justice by falsely accusing him. She had killed herself just before the trial, Wilson (2018). The father had issued press statements, gave media interviews, and wrote an article, Lock (2016) and Royal Courts of Justice (2016). It was argued that the defendant did not satisfy the Reynolds test. This shows that the publication had lacked serious harm to the claimant’s reputation which meant that the publication without question concerned a public interest matter, Lovell (2019). 
Complementary to this, the Lord McAlpine (2012) case, a tweet had been made suggesting that he had abused someone, the tweet had reached a considerable amount of people, therefore it was held defamatory. These cases exemplify that although freedom of expression by the press is allowed, they can be restricted through a defamation claim, Royal Courts of Justice (2013). Section 4 of the Defamation Act 2013 provides that the defendant must reasonably believe its publication was a matter of public interest. However, it did state that guidance from case law is prior the Defamation Act 2013 is still relevant in interpreting the legislation, Legislation (2013) and Pinsent Masons (2020).
In a most recent case, it shows that defamation law does try to strike a balance between freedom of expression and protecting reputation. Johnny Depp had lost a libel case under Section 1(1) of the Defamation Act 2013. This claim followed the publication of an article referring to johnny Depp as a ‘wife beater’. He had lost his case because it was proved that ‘wife beater’ was substantially true. A defamation statement cannot stand if it is true, it must be false, Ramsey (2020). Therefore, in this case freedom of expression by the press was allowed.
In the case of Flood v Times Newspaper ltd (2012), the Times Newspaper (T) had published an article in its newspaper and online declaring that there is an investigation on whether a senior police officer was guilty of taking bribes in exchange for police information. This case was a public interest matter, the information was right to be published, and that that the publisher had acted responsible when publishing it. This case was protected by the Reynolds privilege, Butterworth (2012). The defence had succeeded because there was enough evidence to support the facts set out in the article to show that it was true, and that the claimant would have been found guilty of the corruption. This case illustrates that the judiciary is prepared to use the public interest test to protect journalism that is conducted in a responsible way. 
A similar case was Financial times ltd (FT) v UK 2009.  In this case Article 10 of the ECHR had been violated by certain newspapers, information was leaked about Interbrew’s possible takeover bid by journalist sources. The case could result a threat of damage. However, it was not enough to outweigh the public interest in the protection of journalists’ sources. In contrast, the case Interbrew SA v Financial Times ltd (1985), the FT journalist contacted Interbrew’s and told them that he intended to publish the leaked document. This shows a violation of article 10. The court stated that interbrew’s would suffer no real damage, FT acted in bad faith “with a harmful purpose and disclosing intentionally falsified information”, UKSC Blog (2009). This case has serious implications for the Freedom of the press as it has raised fundamental issues about the privacy and protection of journalist’s sources, Milmo (2002).
S.10 of the Contempt of Court Act (1981) states that no court shall require anyone to disclose a source of information unless necessary in the interest of justice, national security, or the prevention of disorder of crime. In the case of Secretary of State for Defence v Guardian Newspaper ltd (1985), the Guardian had argued that s.10 of the Act could not be forced to disclose the source of its information. They had come into possession of a secret document which it published.  It was held by judge that s.10 does not apply to property rights, Westlaw Edge UK (2020).
Defamation law does consider both reputation and freedom of expression. In the case of R v Norway (2009), the applicant was convicted and questioned about the rape and murder of two girls. A newspaper was published which had referred to the applicant. However, he was not named directly, a photo was published but his face was not visible. The court had held that this case was defamatory and that there was not a fair balance between Article 8 and 10 as there was a potential breach of Norway’s obligations under Article 8, The International Forum for Responsible Media Blog (2010). In this case, there was a breach of article 10 so they could not consider freedom of expression because the article could potentially cause damage to the defendant’s reputation.
Overall, before the 2013 Act the law was said to be very unbalanced and outdated. Lord McNally proposed that the 2013 Act brought the ‘tort of defamation to the 21st century as the law is now more balanced and fairer, Nlawrev (2013). Therefore, defamation law does try to strike a balance between freedom of expression by the press and protection against reputation.
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Task 2 

[bookmark: _Hlk59040818]Judicial Review Is the process of challenging decisions in courts that have been made by public bodies. They should not consider the merits of the decision (Cambridge Health Authority (1995). The applicant needs to obtain the courts permission to proceed with claim. If granted they will have a full hearing on alleged ground of review. Under S.31(1) to apply for judicial review, the applicant must be eligible and under the civil procedure rules part 54, they must have sufficient interest in the matter. So, the claimant must be directly and adversely affected or “best placed” to bring the claim. If there standing, it would refer to a person having the right to make an application for judicial review. 
Firstly, the Plastic Regulatory Act is a public law body as it is exercising statutory functions under the Environmental Protection Act. The public law function is referring to the granting of licenses. Therefore, the Plastic Regulatory Act is amendable for judicial review (O’Reilly v Mackman (1983)). The courts would consider that Norton solutions and the NRT have sufficient interest because the decision has affected Norton Solutions and has amounted to interest, (Rose Theatre Trust Company (1990). The PRA has acted ultra vires (R v SOS for Foreign Affairs ex p. World Development Movement Ltd (1995)). Therefore, under s.3 (1) of the Supreme Court Act (1981) they have ‘sufficient interest’ that they have been affected by the decision (Inland Revenue Commissioners v National Federation of Self-Employment and Small Business Ltd).
The Nature Reverse Trust is a group which campaigns nationwide on environmental issues, this means that there a pressure group that share a common interest. Since the decision by the House of Lords in Fleet Street casuals’ case there have been many cases where public interest groups have been held to have ‘sufficient interest’ (R v Secretary of State for Social Services, ex p Child Poverty Action Group (1989)). 
[bookmark: _Hlk59040642][bookmark: _Hlk58696907]The role of the pressure group is vital as they are in the best place to bring the claim, there is evidence that there is ultra vires as the Plastic Regulatory Act had acted beyond their powers (Attorney General v Fulham Corporation (1921)). The NRT play a key role as they see to environmental issues.  No public body should act outside its powers. In the case of CCSU v Minister for Civil Service, Lord Diplock had identified four potential grounds which are illegality, irrationality, procedural impropriety, and proportionality. 
NRT is concerned that most users for the nature are unaware of the new recycling plant and they could not put forward any concerns regarding environmental impact. Therefore, the Authority has acted beyond there statutory powers. This could potentially be an error of law, this is reviewable.
According to the Civil Procedures Rules 54.5 the claimant should apply for commission for judicial review promptly within three months from the date of the decision, (R v Dairy Produce Quota Tribunal for England and Wales (1990)).  However, the court has got discretion to extend that limit if good reason exists (R v Stratford-on Avon District Council, ex p Jackson 1985). Providing Norton makes a claim promptly then timing would not be an issue. However, it states four months for the NRT. This means that the NRT did not meet the time limit under s.54.5. The Act of Parliament can possibly restrict this time limit further as seen in R v Stratford. A good reason exists, however, NRT can still be refused judicial review. 
The PRA only has the power to grant licences to one person in one area. There are two recycling plants In Swansea area. In relation to Irrationality, they had not used the law rationally. They had refused a licence for Norton Solutions on the basis that only one recycling plant Is allowed in one area. However, Westcross plc and PRA have a recycling plant in Swansea (Associated Provincial Picture House v Wednesbury Corporation (1948)). The decision of turning down the licence when they have already broken the law is very unreasonable and is unlawful. In relation to Norton’s application, it shows that the decision to limit the number of licences is irrational because the purpose of the Act is to encourage recycling.  
The Plastic Regulatory Act did not have an ulterior purpose. Under the Environmental Protection Act their role was to have one recycling plant in one area and to ensure they display all application online and in the newspaper. Therefore, the court could find that the Act to have acted ultra vires, Congreve v Home office (1976). Norton was interested in economic growth which is outside of the Acts purpose.
[bookmark: _Hlk59040443]The Plastic Regulatory Authority has made a mistake because the Environmental Protection Act requires that the authority must lay out that all applications made for the licence must be displayed at the proposed site, online and in the local newspaper, (R v Home Secretary, ex p. Khawaja (1984)) and (R (lumba) v Secretary of State for the Home Department (2011)). This has resulted procedural ultra vires because PRA had failed to follow the procedural rules by the Act of Parliament. It is required that all statutory bodies should be exercised in accordance with specified procedural requirements. Therefore, the Plastic Regulatory Act has not met the mandatory requirements which is following the procedural rules. Consequently, the breach makes the decision invalid as they did not put it on their website, (Bradbury v Enfield LBC (1967)). The court will look at whether there has been a substantial compliance with the requirement (R v SOS for the Home Department ex p. Jayeanthan (2000)).
Errors of law are subject to judicial review; therefore, the claimants are specifically an outer clause excluding the jurisdictions of the court. Lord Diplock made it clear that the courts can judicially review decisions of inferior bodies or tribunals even if there is an outer cause. If Norton Solutions shows that there is an error of law, then that is a sufficient reason for the court to engage in judicial review (Re Racal Communication (1981).
[bookmark: _Hlk59040359]Under the illegality fettering discretion policy, the PRA did not act within the law, therefore its unlawful because its irrational. The general rule is that anyone who must exercise a statutory discretion must not ‘shut his ears to an application’. They should listen to arguments (British Oxygen Company ltd v Minister of Technology (1971)).  Norton Solutions may be able to argue this point because they have evidence suggesting that Westcross plc would not be able to meet the demand.  
Each Claimant should apply for judicial review and Quashing order. As a quashing order invalidates a public bodies decision, (Wheeler v Leicester City Council (1985).
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