[bookmark: _GoBack]Fixed Term Contracts

Why use fixed-term contracts?
Fixed-term contracts are often used by employers to give them certainty and flexibility, for example in the following circumstances:
· Where someone is needed for a specific task or project, such as research.
· Where funding comes from an external source and may not be renewed after a fixed period (typically within charities or education).
· Where demand for a particular post is not clear and the employer wishes to carry out a trial period before committing themselves to offering a permanent position.
· To provide maternity cover, or to cover for someone on sabbatical or long-term sick leave.
There is a danger that employers regard fixed-term employees as having no rights. However, they do not necessarily represent less of a risk than "ordinary" employees since:
· Fixed-term employees are protected from unfair dismissal law (provided they meet the necessary qualifying period).
Whether the Fixed-term Employees Regulations are having the desired effect of protecting fixed-term employees from unfair treatment is not entirely clear, as there have been surprisingly few reported decisions since they came into force.
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[bookmark: a86956]What is a fixed-term contract?
There are several types of fixed-term contract, not all of which fall under the definition of a fixed-term contract for the purposes of the Fixed-term Employees (Prevention of Less Favourable Treatment Regulations 2002)The term is sometimes used loosely to describe an arrangement which cannot properly be regarded as a fixed-term contract at all.
[bookmark: a646561]Types of fixed-term contract
· Type 1. A fixed-term contract which expires automatically, at the end of the term, without the need for notice . These are sometimes referred to as "pure fixed-term contracts" and are not all that common.
· Type 2. A fixed-term contract which contains a notice provision which allows for early termination on notice before the expiry of the fixed term; however, if notice is not given, the contract will expire automatically at the end of the term . Such contracts fall within the definition under the Fixed-Term Employees (Prevention of Less Favourable Treatment) Regulations 2002.
· Type 3. A fixed-term contract which provides that notice must be given prior to the expiry date in order for the fixed term to come to an end . These fall outside the definition of a fixed-term contract within the meaning of the Fixed-term Employees (Prevention of Less Favourable Treatment) Regulations 2002)  .
· Type 4. A contract which is stated to be for an initial fixed term, during which time notice may not be served, with this becoming an open-ended contract after the initial fixed term has expired . Such a contract does not fall within the definition of a fixed term within the meaning of the Regulations as it does not contain a provision which provides for it to terminate, in the normal course, on the reaching of a specific date, event or task. Rather, such a contract envisages that the contract will continue once the initial term has expired.
· Type 5. Some fixed-term contracts are stated to renew automatically for another fixed term, unless one of the parties gives notice of termination by a particular date. These are sometimes called "evergreen" contracts and are increasingly rare. These fall outside the definition of a fixed-term contract within the meaning of the Fixed-term Employees (Prevention of Less Favourable Treatment) Regulations 2002)  .
[bookmark: a190681]


Definition under the Fixed Term Employees Regulations
Under the Regulations a "fixed-term contract" means a contract of employment that, under its provisions dealing with how it will terminate in the normal course, will terminate:
· on the expiry of a fixed term;
· on the completion of a particular task; or
· on the occurrence or non-occurrence of any other specific event other than the attainment by the employee of a bona fide normal retirement age (NRA).
(Regulation 1 (2) Fixed-term employee Regulations).
It is the end-point, or expiry, which is the defining feature of a fixed-term contract. In contrast, open-ended contracts do not provide for the contract to come to an end when the objective conditions referred to are met.
The following are examples of fixed-term contracts:
· A contract that ends on a specific date.
· A contract covering a permanent employee's sickness or maternity leave which will terminate on the permanent employee returning to work.
· A contract linked to a specific funding stream, which is used to pay for the employee's salary, where the contract will terminate on the expiry of the funding stream.
· A contract due to expire on the completion of a particular project.
· A short-term seasonal contract designed to provide for additional demand or workload.
[bookmark: a52348]




No notice
In the absence of specific provision as to notice, the law implies a reasonable notice period into contracts of indefinite duration, but not fixed-term . 
A "pure fixed-term", without the ability to terminate before expiry of the term, is no longer very common. If there is no notice provision and the contract is terminated early, the employee could claim damages for loss of earnings during the remainder of the contract, without being under an obligation to mitigate their loss . Such a contract could potentially be very expensive for the employer. Therefore, when drafting fixed-term contracts employers should always consider including a provision allowing early termination on notice, so that it will be possible to dismiss them before the expiry of the contract should this become necessary.
[bookmark: a110434]Notice required
A fixed-term contract that requires notice prior to the expiry date (otherwise the contract would continue) could also be expensive and/or risky for the employer. Failure to give the required notice might result in an employer being required to pay an employee in lieu of notice, or continue to employ them beyond the period when the fixed-term should have expired. 
An employer might find itself in breach of its notice obligations where it has entered into discussions with an employee over whether a fixed-term contract will be renewed: for example, where a fixed-term employee with a contractual entitlement to four weeks' notice is still negotiating with their employer as to an extension of their contract in the final week of its initial term. Depending on the wording of the contract, if formal notice has not been given and the employer's final decision is that the contract should not be renewed, it might find itself in the position of having to pay the employee in lieu of notice or extend the contract for a four-week period. In such circumstances, whether or not notice has been given will often be a matter of evidence and in most cases the parties will reach some agreement on this issue during their discussions. If no agreement is reached, the employee might argue that there had been an indication that notice would only be given at the point at which the employer decided that it was not possible to extend the contract. The employer might argue either that notice had been given verbally at the outset of the negotiations, or that its obligation to give four weeks' notice had been varied verbally at the outset of the negotiations. 
[bookmark: a591968]Reserving the right to give notice before expiry of term
It may therefore be advisable for a fixed-term contract to be expressed to terminate "without the need for further notice" on a particular date (or the occurrence or non-occurrence of an event, or the completion of a task) so that the employer is protected in the event that they forget to give notice. It would also be advisable for such a contract to provide that the contract may be terminated earlier than the expected expiry date (as in the Allen case).
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[bookmark: a1004096]The Fixed-term Employees Regulations
The Fixed-term Employee Regulations which came into force in 2002. The Fixed-term Employees Regulations introduce the concept of parity of treatment between fixed-term employees and comparable permanent employees. Fixed-term employees are entitled not to be treated less favourably than comparable permanent employees by reason of their fixed-term status, unless the employer is able to objectively justify the different treatment.  
[bookmark: a549246]Who is covered?
The Regulations only apply to employees, and not to other workers. Only those working under a contract of employment will be  .   
 
[bookmark: a663275]Contracts for less than three months
Since the Regulations came into force, employees recruited on contracts to complete specific tasks which are expected to last three months or less have a right to receive a minimum notice period of one week if their contracts are terminated before the expected expiry date and they have completed at least one month’s continuous service. They are also now obliged to provide their employer with at least one week's notice of early termination  
Employees on contracts of up to three months also have the right to receive statutory sick pay, guarantee payments and payments on medical suspension (Schedule 2, Part 1, Fixed-term Employees Regulations).  
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[bookmark: whatis]Key concepts: Fixed-term Employees Regulations
A fixed-term employee has the right not to be treated less favourably than a comparable permanent employee:
· As regards the terms of their contract ( Regulation 3 (1) a, Fixed-term Employees Regulations); or 
· By being subjected to any other detriment by any act, or deliberate failure to act, of their employer (regulation 3(1)(b), Fixed-term Employees Regulations). 
[bookmark: a581259]Comparable permanent employee
A fixed-term employee must compare their conditions to those of a "comparable" permanent employee, that is, an employee who is not on a fixed-term contract and who is working for the same employer in the same establishment doing "the same or broadly similar work" . 
The permanent comparator's skills and qualifications must be taken into account where they are relevant to the job. Where there is no permanent comparator in the same establishment, the fixed-term employee may look to employees in the employer's other establishments but not to associated employers, former employees or hypothetical comparators. 
[bookmark: a848292]

Less favourable treatment
Less favourable treatment may relate to the terms of the employee's contract compared to those of a comparable permanent employee, or any other detriment ( regulatin 3 (1)), Fixed-term Employees Regulations). 
"Any other detriment" is construed widely and would include dismissal, bullying or harassment. 
Less favourable treatment can occur where a fixed-term employee is given different contractual terms to a permanent employee or where a particular benefit is provided to a permanent employee but not to a fixed-term employee, whether or not the benefit in question is contractual. 
Less favourable treatment is not limited to differences in terms of employment. Fixed-term employees should not be subjected to disadvantages which are not applied to permanent employees, for example, not being given access to promotion opportunities or being selected for redundancy on the basis of their fixed-term status.
An employer's failure to carry out a particular action in relation to a fixed-term employee could be less favourable treatment if it is normally carried out in relation to a permanent employee. So, for example, less favourable treatment might occur where an employer routinely fails to carry out appraisals for fixed-term employees but does so for its permanent staff. Less favourable treatment could also arise where an employer imposes additional conditions on fixed-term employees which it does not impose on its permanent staff. For example, where an employer requires fixed-term employees to commence work at an earlier time than permanent staff performing the same role. 
[bookmark: a115744]Pro rata principle
The Regulations create a presumption that less favourable treatment has occurred if the pro rata principle has not been applied (Regulation 3 (5) Fixed-term Employees Regulations). Under the pro rata principle, the fixed-term employee is entitled to receive such proportion of pay or benefit that the permanent employee is entitled to as is reasonable in the circumstances, having regard to the length of the contract and to the terms on which the pay or benefit is offered, unless the employer can show that it is inappropriate or not reasonable in all the circumstances.
An employer who offers permanent staff an annual bonus should pay an employee on a six-month contract 50% of the bonus (unless, for some reason it is not appropriate to do so) in order to satisfy the pro rata principle. Where a particular benefit is offered over a specified period of time (usually annually), for example, a season ticket loan, health insurance or gym membership, employers should consider whether it is possible or appropriate to offer the benefit to fixed-term employees on a pro rata basis in proportion to the duration of their contract.
Where the employer can establish that it is not reasonable in all the circumstances and/or that it is inappropriate to use the pro rata principle, the employee is unlikely to be able to establish less favourable treatment. It is not clear whether the threshold for establishing that it was "inappropriate/not reasonable in all the circumstances" differs to the test for objective justification but, strictly speaking the objective justification defence is distinct from these concepts (which go the question of whether there has been less favourable treatment) and is only relevant once less favourable treatment has been established. The employer may therefore in theory have two chances to defend a breach of the pro rata principle: first, by arguing that the principle is inappropriate or not reasonable; second, that the breach is objectively justified.
[bookmark: a1019338]Reason for treatment
Less favourable treatment is only prohibited if it is "on the ground that the employee is a fixed-term employee" (regulation 3 (3), Fixed-term Employees Regulations). The burden of proof is on the employer to prove the reason for any less favourable treatment short of dismissal. 
It is very important to establish the reason for the treatment. In Hall v Xerox UK Ltd UKEAT/0061/14, a tribunal judge and lay member disagreed over the reason for the less favourable treatment received. The lay member believed that the employer caused the less favourable treatment by failing to take steps to ensure that an income payments policy did not contain terms which might potentially disadvantage fixed-term employees. The tribunal judge, using its casting vote, held that the insurer's decision to make no payment in reliance on a discriminatory term in the policy was the reason for the treatment. In the lay member's view, the employer would have been liable for the treatment if it was not objectively justifiable (.
[bookmark: a649392]Right to request written statement of reasons
Fixed-term employees have the right to request a written statement of the reasons for any less favourable treatment from their employer (regulation 5 Fixed-term Employees Regulations). The request must be in writing and the employer must respond within 21 days. 
Employers should provide full reasons for any actual difference in treatment, or a denial with an explanation if the difference is wrongly perceived by the employee. Employers should explain, for example, whether they have undertaken any audit of fixed-term employees' terms of employment, and whether any aspect of the fixed-term employee's package is designed to compensate them for any benefit given to permanent staff which they have not been given. 
A deliberate failure to reply to a request under regulation 5 without reasonable excuse, or an evasive or equivocal reply, will entitle the tribunal to draw such adverse inferences as the tribunal considers just and equitable, including a finding that they have acted unlawfully in breach of the regulations. Employers should be careful to 
[bookmark: a1047192]Objective justification 
An employer may be able to treat fixed-term employees less favourably than permanent staff if it can "objectively justify" the treatment. Less favourable treatment is regarded as justified on objective grounds if the terms of the fixed-term employee's contract of employment, taken as a whole, are at least as favourable as the terms of the comparable permanent employee's contract of employment (regulation 4 Fixed-term Employees Regulations). 
BIS, in its guidance suggests that employers should ask themselves whether there is a good reason for treating a particular employee (or group of employees) less favourably, giving due regard to the needs and rights of individual employees and trying to balance those against business objectives. BIS also suggests that objective justification may be a matter of degree and that in order to objectively justify less favourable treatment employers will be required to show that the treatment in question:
· Is to achieve a legitimate aim;
· Is necessary to achieve that aim; and
· Is an appropriate way to achieve that aim.
In particular, employers can objectively justify giving fixed-term employees different terms of employment in two ways:
· Term-by-term approach. By objectively justifying not giving a particular term (or benefit) or giving a term (or benefit) on less favourable terms to a fixed-term employee. This approach is similar to that adopted under other anti-discrimination legislation: the employer will need to demonstrate a good business reason for the less favourable treatment and show that it has acted proportionately.
In its Guidance, BIS acknowledges that the cost to an employer of offering a particular benefit to a fixed-term employee may be disproportionate when compared to the benefit the employee would receive and this may objectively justify different treatment. The example given is a fixed-term employee on a three-month contract whose permanent comparator is given a company car. The employer may decide not to offer a car to the fixed-term employee if the cost of doing so is high and the business need for the employee to travel can be met in some other way. 
· Package approach. By showing that the value of the fixed-term employee's total package of terms is at least equal to the value of the permanent comparator's total package of terms, (Regulation 4 (1)).
This approach requires employers to ensure that fixed-term employees are compensated for any difference in terms or the lack of a particular benefit by paying them a bonus or providing them with an alternative benefit. BIS guidance recommends that when calculating the compensation due to a fixed-term employee, employers should look to the objective monetary value of the benefit not being provided, rather than the subjective value it may have to either the employer or employee. Employers can also objectively justify a less favourable overall package if the difference derives from a term that itself can be withheld on an objectively justified basis.
Situations where an employer might be able to objectively justify what appears to be less favourable treatment include:
· Excluding a fixed-term employee on a short-term contract from sick pay entitlement where they have been recruited specifically to cover long-term sickness absence on an urgent project.
· A small charity excluding a fixed-term employee on a short-term contract from membership of a personal pension scheme where the scheme-provider charges an administrative fee for joining the scheme, the employee would only be in the scheme for three months and the post is funded externally with no sum set aside for the fee.
· Where a universal approach has been taken by insurers meaning that there is no suitable alternative policy that does not include the less favourable term being complained of by the fixed-term employee

An employer can rely on differences in the claimant's and comparator's jobs as objective justification for differing terms and conditions. The fact that the two jobs must be "broadly similar" for the claim to even get off the does not preclude the tribunal from taking account of any differences that do exist as part of the objective justification process. 
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[bookmark: a506909]Successive fixed-term contracts may become a permanent contract
[bookmark: a237099]Under Regulation 8 of the Fixed-term Employees Regulations, employees who have been continuously employed for four years or more on a series of successive fixed-term contracts are automatically deemed to be permanent employees (that is, employed on an indefinite contract) unless the continued use of a fixed-term contract can be objectively justified. Only service after 10 July 2002 counts for these purposes.
This includes cases where the original contract has been renewed or extended, or where a different contract has been entered into after the expiry of the original contract. It does not include cases where there has only been one fixed-term contract (of whatever duration) that has not been renewed or extended.
It is important to note that a gap between two contracts does not necessarily break continuity or prevent there being a renewal. 


[bookmark: a135968]Action points for employers
· Before renewing a fixed-term contract, consider whether there are objective grounds for a further fixed-term rather than a permanent contract. These should be recorded.
· If the contract has been renewed and the employee has reached four years' service (or will reach four years' service before the new expiry date), consider whether there were objective grounds at the time renewal took place for the continued use of a fixed term, and record those  
· Where an employee achieves permanent status under Regulation 8, send a written statement of variation to the employee  
· When issuing or renewing fixed-term contracts, consider including a provision for termination by notice after the initial term, which will prevent disputes arising over the applicable notice period if the employee works beyond the end of the term or if the contract becomes permanent   ).
[bookmark: a210552]Objectively justifying continued use of fixed-term contracts
Use of another fixed-term contract after four years' continuous service will have to be objectively justified. As with less favourable treatment, BIS suggests that renewal past four years will be justified where the employer can show that it is:
· To achieve a legitimate objective.
· Necessary to achieve that objective.
· An appropriate way to achieve that objective.
Employers should assess each case individually to consider whether the treatment in question is proportionate to their aim. If an employee has been employed on a fixed-term contract or contracts for four years in order to complete a particular project and a brief extension past the four-year period is required in order to complete the project, it is likely that it would be objectively justifiable to offer an extension on a fixed-term basis. However, the employer would be obliged to inform the fixed-term employee of any permanent vacancies  .
[bookmark: a691877]Date of conversion to permanent contract
The date the employee becomes permanent (assuming there is no objective justification for a fixed term when the contract was last renewed) is: 
· The date they reach 4 years' service (if the fixed term contract has been renewed once or more prior to that date).
· The date their fixed term contract is first renewed (if they reached four years' service before the first renewal).
(regulation 8 (3), Fixed-Term Employees Regulations) 
[bookmark: a87087]On what day does the employee reach 4 years' continuous employment?
Case law has held that an employee reaches a year's continuous employment (for the purposes of an unfair dismissal claim) on the day before the first anniversary of their start date, because both the first and last days of the period are included in the calculation. An employee who started employment on 8 April therefore reached a year's continuous employment on 7 April the following year . 
[bookmark: a883661]Effect of conversion
The conversion to a permanent contract is achieved by regulation 8 which simply states that the contractual provision that restricts the duration of the contract "shall be of no effect". All other terms of the contract therefore remain the same.  
So, unless expressly varied, all other terms of the fixed-term employee's contract will remain the same on renewal or on confirmation of permanent status. This could be problematic if the employee was previously on different terms to permanent staff. For example, an employee might have been paid a higher salary in compensation for benefits which permanent staff receive. Unless the employee expressly agrees to a variation of their contract in relation to salary, they may be entitled to continue to receive the higher salary as well as becoming eligible for the benefits on becoming a permanent employee  .
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[bookmark: a953049]Claims under the Fixed-term Employees Regulations
[bookmark: a127256]Protection from dismissal and detriment
The dismissal of a fixed-term employee is automatically unfair if the reason or principal reason for the dismissal is that they have done (or the employer believes or suspects that they have done or intend to do) any of the following:
· Brought proceedings against the employer under the Regulations.
· Requested a written statement under Regulation 5 or Regulation 9
· Given evidence or information in connection with proceedings brought by any employee under the Fixed-term Employees Regulations.
· Otherwise done anything under the Fixed-term Employees Regulations in relation to the employer or any other person.
· Alleged that the employer infringed the Fixed-term Employees Regulations (provided the allegation is not false and not made in bad faith).
· Refused (or proposed to refuse) to forgo a right conferred on him by the Fixed-term Employees Regulations.
· Declined to sign a workforce agreement for the purposes of the Fixed-term Employees Regulations.
(
Where a dismissal of an employee is automatically unfair by virtue of regulation 6(1), there is no minimum period of qualifying service for bringing a  claim.
A claim for automatically unfair dismissal with reference to the Fixed-term Employees Regulations must be brought within three months of the effective date of termination. 
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[bookmark: a726753]Dealing with the expiry of a fixed-term contract
[bookmark: a677391]Reason for non-renewal
If the employer does not want to renew the employee's contract (whether on the same terms, or at all), this will amount to a dismissal. For a dismissal to be fair (assuming the employee has sufficient service to qualify for unfair dismissal rights), it must be for one of the potentially fair reasons set out in section 98 of the Employment Rights Act 1996 (ERA 1996):
· Capability.
· Conduct.
· Redundancy.
· Contravention of a statutory obligation. 
· Some other substantial reason of a kind such as to justify the dismissal of an employee holding the position which that employee held (SOSR).
The fact that the contract provides for expiry on a certain date (or on completion of a particular task or occurrence of an event) should not be conflated with the reason for dismissal, as it was in Tansell v Henley College Coventry EAT 2013 IRLR 174. 
Employers should establish which reason they seek to rely on in good time before expiry of the contract, and will need to follow a fair procedure. In many cases, the non-renewal of a fixed-term contract will be potentially fair by reason of redundancy, but in other cases there may be a different valid reason, depending on the employer's reason for using a fixed-term contract in the first instance, or the performance or conduct of the employee concerned. The usual "band of reasonable responses" test will apply to whether it was fair to dismiss for that reason.  
Employers should note that, if redundancy is to be relied on, they may have to look for suitable alternative employment for the employee, and will have to make a redundancy payment if the employee has two years' service or more. They should also consider the usual redundancy issues, including whether the pool for redundancy selection ought to be widened so that other employees may be  
  An employer will be able to rely on "some other substantial reason" as a potentially fair reason where the fixed-term employee is replacing an employee who is absent on family-related leave or due to suspension on medical or maternity grounds, the fixed-term employee is dismissed to allow that person to return to work and the fixed-term employee was informed at the outset that their employment would terminate on that employee's return to work . 
[bookmark: a618621]Extending the contract
If for whatever reason the employer continues to employ the employee beyond the expiry date of the fixed-term contract, the question then arises: what are the terms of employment? Since the original fixed term will have ended, then either the parties must agree new terms or the law must imply them. Often the parties will agree a short extension and the contract will continue on the same terms as before until the new agreed date or event. However, where nothing is said about the period of the extension, the likely implication is that the employee would be employed for an indefinite rather than a fixed term.
Where no agreement has been reached as to a new fixed term or as to the terms of an indefinite agreement, the law will imply a reasonable notice period, to be given on either side, calculated by reference to various factors, including the type of work and the employee's length of service and seniority. This will also be subject to the statutory minimum notice required under the  ERA 1996
[bookmark: a912380]Does the Acas Code apply?
The Code expressly states that it does not apply to the non-renewal of fixed-term contracts. 

[bookmark: a268597]Suggested steps for ensuring fair dismissal
[bookmark: a321554]Preliminary issues
Employers should ensure that systems are in place so that they are aware of the dates on which any fixed-term contracts are due to expire and their notice obligations under these contracts.
Employers should make efforts to discuss the expiry of the contract informally with the employee in advance of the expiry date to manage their expectations and seek to agree a date and time for a meeting to take place (before the expiry of the contract).
[bookmark: a238694]Letter
A letter should be sent to the employee, specifying the date on which the fixed-term contract is due to expire and providing an explanation of the reason that a fixed-term contract has been used in the particular circumstances and the reason for the expiry of the contract. The letter should state that a further meeting will take place at which the parties will discuss the expiry of the contract and give details of the time and place of that meeting. Ideally, the employee should be informed of their right to be accompanied.
For the sake of completeness, it is advisable to set out briefly the background to any agreements or discussions between the parties and to refer to previous correspondence. The level of detail will very much depend upon the circumstances such as whether the length of a contract has been clear from the outset or if there has been any expectation of a possible extension of contract term. For example, if an employee was recruited on a six-month contract to complete a particular project which has been completed on time, then little explanation will be required. If, however, the employer is a charity which has been seeking additional funding to pay for an extension to the contract so that the project can be completed, and has recently heard that no funding is available, then it would be advisable to set this background out in the letter. Alternatively, an employee may have been covering for a permanent member of staff on sickness or maternity leave and it would be appropriate to provide details of the permanent employee's expected date of return if one is known. 
It is important to explain the circumstances leading to the expiry of the contract as the employer will need to identify one of the five fair reasons for dismissal. The expiry of a fixed-term contract will usually be either a redundancy or a dismissal for some other substantial reason (SOSR). It has been held that, where it can be shown that a fixed-term contract was adopted for a specific and genuine purpose, that purpose was known to the employee and the purpose for which the contract was adopted has ceased to be applicable, a SOSR dismissal may arise  
Occasionally, however, a decision to dismiss a fixed-term employee for reason of capability will coincide with the expiry of the fixed-term and, despite the fact that the job still needs to be done, the employer decides not to renew the contract on the basis that the employee is not up to the job. On these facts, the true reason for dismissal would be capability. If the employee has over a year's service (or two years for those whose employment commenced on or after 6 April 2012) the dismissal will not be fair unless the employer has carried out a capability procedure which will normally require the giving of warnings and a chance to improve ( 
Employers should also outline any steps which they have taken previously to discharge their duty to inform employees on fixed-term contracts about permanent vacancies. A description or list of any available vacancies should be included with the letter (even if they do not appear suitable).
Providing this additional detail will ensure that the employee has a reasonable opportunity to consider their response in advance of the meeting.
[bookmark: a1018431]Meeting
The meeting should be held without unreasonable delay and before the fixed-term contract expires. Both the employer and employee must be able to outline their views, with the employer recapping on the background to the expiry of the contract and the employee being given the opportunity to comment or make suggestions. Whatever the outcome of this meeting, a second letter should be sent to the employee either confirming the date of the expiry of the contract or setting out any alternative decision reached, and offering the employee the right to appeal the decision within a specified (reasonable) timescale.


[bookmark: a413641]Appeal
If an appeal hearing is held, the employee will have the right to be accompanied by a colleague or trade union representative. Following the appeal the employer’s decision should be communicated in writing to the employee. 
Employers should keep an eye on the timing of any appeal. If the appeal is scheduled to be heard after the expiry of the employee's original contract then one option would be to extend the contract temporarily pending the appeal hearing. Best practice would be to expressly agree the length of any extension between the parties. 
If there is no budget for an extension of contract then there is nothing to prevent the employer holding the appeal hearing after the dismissal, but in any event it should be made clear to the employee that they have been dismissed with effect from the date indicated in the letter sent after the meeting. If this decision is reversed as a result of the appeal hearing then the employee will be reinstated with back-pay and continuity of service from the date of dismissal. The employer should ensure that the employee does not consider that the decision to dismiss is "on hold" and not yet effective, and that they remain employed simply because they have lodged an appeal and their contract has "overrun".
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