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Can there be an Unjust Law?
Is it possible for certain laws to be considered unjust/immoral?
William Jenkins | Social and Political Philosophy | 27/12/2017

An unjust law is a piece of legislation (or various rules) which does not correlate with what we consider moral law. St. Thomas Aquinas states that an unjust law is a human, man-made law which has no affiliation – or conflicts with – ‘natural’ and ‘eternal’ law (Mohnhaupt, 2008).
In this essay I will be recounting notable examples of unjust and discriminatory laws such as racism and segregation in the US and the persecution of peoples in Nazi Germany. I will highlight and define the differences between just and unjust laws, and attempt to clarify how to identify and classify them.
In 1963, Dr. Martin Luther King Jr. was arrested for leading and organizing non-violent protests and other actions against segregation which was rampant in contemporary America. To block the civil rights movement in Alabama, Judge W.A. Jenkins issued a ‘blanket injunction’ which illegalized “parading, demonstrating, boycotting, trespassing, and picketing.” King ignored these laws and marched regardless; resulting in his arrest (Penny, 2013)
During his time in jail, King wrote the famous Letter from a Birmingham Jail, in which he writes about unjust laws as a response to the criticisms of local clergymen, who branded him as a hypocrite for breaking the law (Rieder, 2013). In the text, King defines the differences between just and unjust laws, stating that we have “not only a legal, but a moral responsibility to obey just laws. Conversely, one has a moral responsibility to disobey unjust laws” (King Jr., 1963) King continues as follows:
An unjust law is a code that a numerical or power majority group compels a minority group to obey but does not make binding on itself. This is difference made legal. By the same token, a just law is a code that a majority compels a minority to follow and that it is willing to follow itself. This is sameness made legal. – (King Jr., 1963)
This text was widely published and publicized and soon became an integral part of the civil rights campaign.
This era in US history (19th Century – 1960s) was full of what we now may identify as unjust laws; which unfairly targeted and discriminated against various peoples based on race, sexuality, etc. and it was during the 1960s when mass protests erupted, and the people took direct action against their oppressors.
Many of us may look back on these times with scorn and regret, and justify the protests and law-breaking which took place to rectify the laws. However, we must also acknowledge that not all people experience the law in the same way and what is unfair to one person may have no impact on another – or may even have a positive effect on them (e.g. Jim Crow laws were less likely to impact Caucasians than African-Americans; anti-Semitic laws may have no direct effect on non-Jewish people; slavery was beneficial for plantations and industries, but greatly unfair for the slaves).
As is written in Racism and Society (Solomos, 1996), it is impossible to talk about unjust laws and legalized racism/discrimination without referring to Hitler’s Germany (1933-1945), which was rife with unjust laws which targeted several groups of peoples including Jews, political oppositions, the disabled, homosexuals and various other groups which Hitler deemed imperfect or non-aryan.
The implementation of these discriminatory laws began almost immediately under Hitler’s rule with the implementation of the Enabling Act of 1933; a constitutional amendment which granted the German Cabinet – including Chancellor Adolf Hitler – the power to create and pass unchecked laws without the involvement of the Reichstag, essentially granting Hitler his first dictatorial powers (Lüpke-Schwarz, 2013).
The travesty which we know as The Holocaust was the result – the ‘final solution’– of the discriminatory practices of the Nazi leadership. This legalized social discrimination encouraged and enforced aggressive and hateful treatment against certain groups, as well as involuntary hospitalization and sterilization or even euthanasia for those the party deemed unfit to serve in society. 
A prominent example of legalized abuse and discrimination would be the persecution of the Jewish people in Germany and its territories. Racism and anti-Semitism were core elements of the regime with people such as the Jews having their fundamental rights and citizenships revoked in favor of the Germanic ‘master race’. The Nuremberg Laws saw that the Jewish people had their wealth and assets – including businesses – seized, intermarriage between Jews and non-Jews was criminalized and they were also barred from employment in certain fields such as medicine, law and education. They were then declared ‘undesirable’ and unfit to remain in German society (Friedländer, 2009). Jews were excessively dehumanized and any individuals who showed compassion or disagreed with the party’s ideals would face similar punishment and ostracism (Fritzsche, 2008). This, in the eyes of the legal system, was almost perfectly legal (regardless of morality) since the Nazis utilized and manipulated existing laws and constitutions, as well as wield police authority and the SS to serve their own agenda (Hildebrand, 1984).
To further their cause and solidify their views in German society, the Nazi party utilized pro-party propaganda and various media platforms, as well as commandeer the education system to effectively brainwash the populace with Nazi-bias and views. This tactic of controlling the people was a strong means of ensuring public approval so that Nazi laws could be passed in such ways that would be supported and praised – with objectors facing harsh punishments or being branded as ‘unpatriotic’ and treasonous by the public. In this context, we may see that these laws which segregated the Jews and others from society were regarded as being justified and fair, but for those who were affected by the laws, or had strong moral beliefs, they were inhumane and unjust. 
The Nazi party did face resistance within its country, with groups such as the White Rose, the Swing Movement and the Edelweiss Pirates defying them and protesting them at many opportunities. The White Rose was a prominent group consisting of students and a professor from the University of Munich who opposed the Nazi ideals and laws with non-violent protests and propaganda/media to encourage the German public to revolt against the dictatorship and to condemn the oppression and suffering of its victims (Zubrin, 2012). Many members of the group were eventually captured by the gestapo and were either arrested or executed for treason.
 One survivor of the movement, Jürgen Wittenstein, described life under the regime in his memoir:
The government – or rather, the party – controlled everything: the news media, arms, police, the armed forces, the judiciary system, communications, travel, all levels of education from kindergarten to universities, all cultural and religious institutions. Political indoctrination started at a very early age, and continued by means of the Hitler Youth with the ultimate goal of complete mind control. Children were exhorted in school to denounce even their own parents for derogatory remarks about Hitler or Nazi ideology.
(Wittenstein, 1997)
From this we could see clearly how the Nazis essentially controlled and micromanaged every aspect of the peoples’ lives to ensure complete devotion and for the public to wholly support and endorse them, no matter how heinous the laws and actions committed may be. These people were essentially ‘educated’ in a way which changed their moral standing and ideology to that which would see the holocaust and treatment of outcasts as a just cause and moral imperative (Bankier, 2009).
Nazi Germany may be the most commonly used example of how ideologies and beliefs can change one’s judgement of the law, as well as display how it could be used to justify what we may fundamentally see as unjust. But Germany was not the only country to legalize and encourage horrendous behavior and segregation. South Africa and USA at the time had numerous racial based segregation laws to classify and divide people based upon their appearance and origins.
Racial segregation laws have been present in America since the days of slavery, and continued incessantly from the emancipation through to the 1950s/60s when the civil rights movements took place.
During the days of slavery, black people from Africa were legally regarded as property – as one would categorize livestock or tools/machinery. Sets of laws referred to as ‘Slave Codes’ defined the status and rights of individual slaves and the responsibilities of their owners. More so, there were even laws in place which specifically encouraged the beatings and abuse of slaves as a means of punishment and obedience training. Other laws of the time forbade slaves from reading or receiving education, and punished those who dared to educate them (Sanders, 1998). 
Continuing from Sander’s article (A History to Remember, [1998]), it was widely spread and believed among white Americans (including abolitionists) that black people were intellectually inferior to white people. This, in addition to numerous other slavery/racism-based ideas continued well into the 20th Century with segregation being the norm for many years.
The segregation period in the US was full of laws and acts which targeted the black population. Public areas were divided into ‘coloreds’ and ‘whites’ which ensured that the two races were separated and barred from mingling and mixing in their daily lives. From water fountains to bars and buses, citizens were legally separated and punished by laws we now deem racist and unfair. These segregation laws were upheld by the Supreme Court since 1896, and the Jim Crow period is a well-known example of how far segregation was upheld. 
In the American South, the Jim Crow laws ensured that black people and white people lived separately and were divided at all costs in society. During these times, black people were given the worst, lowest paying jobs and poorest education possible – as was deemed fit for their kind by the government. Because of these circumstances, black people technically could not vote as many could not afford to pay the required poll tax, and literacy was also a requirement – a luxury many did not have. The KKK – a heavily racist and anti-black group – also made life difficult by intimidating and threatening the targeted group into submission with little resistance (BBC, 2014). The KKK strongly believe that black people are inferior to white people, and their perspective sees civil rights laws as unjust as they go against their moral standing and beliefs. Through this group we could see an example of how a law which may be just to us, is unjust to another.
The Second World War saw the start of many changes to the treatment and legal status of black US citizens. By 1944, approx. 2 million black people were working in factories and were able to join and serve in the military (in their own squadron; the Jim Crow Army) and overall quality of life had improved for their community. After the war, military segregation had ended, and the Civil Rights movement took momentum with black people beginning to question their position in society and to demand equal rights and respect (BBC, 2014).
One must note that whilst the US reviled the Nazis and happily fought them during the second world war, and were horrified over the treatment and segregation present within the country; they did not seem to notice that their own country had actively been segregating and discriminating against its own people based upon their skin color in the same law-based manner which Hitler had done during the 1930s. It was after the war and from various protests and campaigns in which the country began to change its laws to better the lives of those affected by discriminatory laws.
The black people were not the only group who had been mistreated by society and the legal system, as it was also evident that LGBT individuals were also regarded and upheld as second-class citizens.
An anti-LGBT legal system was heavily present during the McCarthy period of the1950s and 60s with the government regarding the community as national security risks (particularly those in government)  (Johnson, 2006) and monitoring all known individuals, as well as conducting regular searches and investigations to root out other members of the community, who were registered as mentally unstable from 1952 (Johnson, 2006) up until 1973. LGBT people were legally equated to sexual deviancy or being mentally disturbed, which is why these people were often incarcerated and hunted down like criminals. 
Police would often scout and raid popular nightclubs to root out LGBT members and either arrest or fine them. This behavior and unjust treatment culminated in the Stonewall Riots in 1969 when the people resisted the police and refused to submit to them and the law, which garnered much attention that eventually broke out in rioting (Brooks, 2015). These riots influenced further action including nationwide protests against LGBT discrimination, which eventually saw their people receive equal rights and legal protection.
From these examples, we could see that unjust laws do, in fact, exist. Unjust laws are laws which unfairly discriminate against or trivialize the rights and lives of certain peoples within a community. We could see how the Nazi laws against people such as the Jews were unjust as well as the US laws against black people and the LGBT. However, what makes a law unjust may also come down to perception and opinion, since what is unjust to one person may be just to another. For example, the emancipation of slaves was a great victory to those who were freed, but was a large economic loss to their masters and those who profited from the trade. Essentially, it was beneficial for one group, but damaging for another. Morally, however, many people may favor the emancipation as the greater option.
From this, we may consider unjust laws to be differentiated and determined based upon our own moral judgements and the effects the laws have on the people involved. Nonetheless, what is just and unjust cannot possibly be determined by public opinion, since we have seen examples where the public of a certain nation may largely support what others may consider unjust, whereas to them it may be perfectly justifiable. Perhaps one way in which we could avoid creating unjust laws is to empathize with those the law may affect and use that knowledge to create laws that are fairer and relative to the respective communities. If the Nazis had to experience the suffering of the Jews firsthand, or if the slavers were to become slaves, they may have vastly different feelings towards the laws they enforce. In conclusion, there are just and unjust laws, but the determining and categorization of them depends on how the laws are utilized, how they affect people, and the opinions and feelings of those involved.
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