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a) Elliott and Quinn (2011) and Poole (2016) explain the rule of privity as only the parties to a contract are bound by it and a person who is other than the parties to a contract cannot bring a court action to enforce a contract. 
Dunlop Pneumatic Tyre Co. Ltd v Selfridge & Co. Ltd (1915) and Tweddle v Atkinson (1861) both are a key case to privity of contract and its relationship with the consideration requirement, where consideration must move from the promisee.
Over the years, s11 Married Women’s Property Act 1882 and under the s1 C(RTP)A 1999 number of exceptions have been made on a case-by-case basis.

b) A valuable consideration according to Currie v Misa (1875) has the idea of benefit and detriment, whereby consideration is what contains a value to two promises in a valid contract by both parties being a promisor and a promisee. In terms of purchase and sale, Dunlop v Selfridge (1915), the claimant must show that he/she has bought the defendant's promise by promising something for return. 
In terms of parties to contract the exchange in value must be sufficient but not to be adequate (Elliot and Quinn 2011).

Roscorla v Thomas (1842) and Re McArdle (1951) both illustrates why past consideration doesn't amount to good consideration, without a prior agreement between two people a valid consideration doesn't exist therefore, there wouldn’t be any obligation between the two people. Thus, past consideration doesn’t benefit the promisor or promisee which therefore is the opposite of the meaning of a consideration. 

However, Elliott and Quinn (2011), states two major exceptions to the past consideration. Lampleigh v Brathwait (1615) and under s. 27 of the Bills of Exchange Act 1882 “antecedent debt or liability”. Pao On v Lau Yiu Long (1980) confirmed the principle where the act was performed at a request of a party, it was understood that some reward could be expected, and the later payment promise, or other benefit received, would be lawful. 

c) The entire performance rule is that performance must match its requirement written in the contract and if either of the parties fails to perform an entire obligation, the other party isn’t obliged to perform any act of pay (Poole, 2016). Cutter v Powell (1795) is shown to cause injustice where the court required the entire performance. The three exceptions to the entire performance rule from Cutter v Powell (1795) are substantial performance, severable contracts, and breach of terms concerning time. 

Substantial performance doctrine avoids the entire performance rule as seen in Boone v Eyre (1779) to prevent the non-breaching party from treating the contract as repudiated. Hoenig v Isaacs (1952) and Bolton v Mahadeva (1972) both illustrate that one of the parties can assert substantial performance when a slight or minor deficiency occurs under the contract and did not constitute a material breach which generally applies to contract involved with construction, building, and property (Poole, 2016). 
 



Severable contracts generally contain a severability clause where it allows certain aspects of the contract to be severed without affecting the entirety or breaching the contract in whole (Elliott and Quinn, 2011) (Poole, 2016). 
Ritchie v Atkinson (1808) explains that a contract can be divided into severable parts as the parties agreed upon in an existing entire contract. 

Breach of terms concerning time is explained in three situations. Firstly, parties may state one in which time is of the essence in their agreement as of in Union Eagle Limited v Golden Achievement Limited (1997). 
Second, s.41 The Law of Property Act 1925 states that time is not of the essence in contracts for the sale of land and this breach also applies to the goods that quickly loses their values or the price that fluctuates rapidly. 
Third, Charles Ltd v Oppenheimer (1950) where a contract originally didn't involve the time of the essence however, a delay in performance allowed the contracting party to give a time limit. Without a specified time for the performance, the performance usually must take place within an appropriate time limit.

d) Elliott and Quinn (2011) explain for a contract to be valid, an agreement,  consideration, and an intention to create legal relations must exist and therefore all parties are legally bound to perform under the contract. Morawetz (1925) and Marson & Ferris (2018) also supports that the essential feature of a valid contract puts particular importance on the elements of a contract. 
Historically the courts have often referred to a legal doctrine in relation to a contract formed on a basis of a subjective approach, however, the objective approach has been in use by looking for evidence of an offer and acceptance of that offer (Poole, 2016). 
In Smith v Hughes (1871) the usage of the objective test was to determine whether the existing parties had a valid offer or an agreement, the judge then ruled that importance is in how a reasonable person would view the situation. 

On the 1st of May, Arthur posted an advert in the ‘Antique-tickers’ magazine, “Antique Rolex Watch for Sale, open to serious offers, price: 15,000” including his contact details along with postal and email address. Gibson v Manchester City Council (1979) made clear that negotiations between parties to enter a contract can amount to an invitation to treat but not an offer. 
Per Partridge v Crittenden (1968) advertisement is an invitation to treat where it is distinguished from an offer by advertisement, displays in show windows, and requests for bids at an auction or tenders. However, Carlill v Carbolic Smoke Ball Co (1892) is one of the exceptions when a reward is offered for the performance of the act and Lefkowitz v Great Minneapolis Surplus Store (1957) suggests that a party wishes to be bound by the wording of the advertisement. 
Whereas in this case, Arthur’s advert may be bilateral according to Poole (2016) is where both or the existing parties have obligations whereas unilateral contract results from a unilateral offer with the word “IF” you act or perform, then the party would promise to act in return, hence if a person is interested, they must identify themselves and make a promise or offer. 

The advert also leaves a place for negotiation offer and counteroffer and mentions its contact details which later can be used to communicate on which the offeror is prepared to contract. A leading case of why acceptance must be communicated is Entores Ltd v Miles Far East Corporation (1955) where oftentimes difficulties arise when parties communicate in distance. In this scenario through post and email. 
Hence from the advert of Arthur, it is considered as an invitation to treat.

Andrews (2011) described offer as a willingness to contract on certain terms usually made for an intention to become legally binding as it is accepted by the person to whom it is addressed or the person to whom the offer is made (Elliott and Quinn, 2011), the offeree. In Nicoline v Simmonds (1953) were claimed by the court that the terms of an offer must be sufficiently certain, and the words were uncertain because there were no usual conditions.
Ben sent a letter on the 4th of May with an offer of buying the watch for 15,000. 
Although the postal rule deems that acceptances by post take effect when they are posted, rather than the time of communication (Elliott and Quinn, 2011) similarly to the case of Adams v Lindsell (1818), the advert of Arthur is an invitation to treat and not an offer. As the general rule as silence cannot amount to acceptance in the case of Felthouse v Bindley (1862) rules that one cannot impose any obligation on the other to rejects one’s offer. 

Acceptance by Andrew (2011) can be understood as the final agreement of the offeree to enter a legally binding contract with the offeror with a plain and unconditional assent to the terms of an offer. On May 5th Christine wrote an email to Arthur stating “if the watch was still for sale and he would accept 11,000 for the watch. 
The following is one of three examples of how a contract can be made (Elliott and Quinn, 2011, p.28) with an invitation to treat from Arthur, Christine is now offering 11,000 for the watch. 

On the same day, Arthur replied to Christine's offer by stating a counteroffer as “the watch is still for sale, and he would accept 13,000 for it”.  In the initial offer made by Christine, according to the case of Hyde v Wrench (1840), a counteroffer terminates the original offer, the court held that there was no acceptance as the counteroffer destroyed the original offer. This means the authority of the counteroffer exposes a strong argument that Christine’s email will be regarded as an invalid acceptance. 
Following this, Christine then responded to the email stating “she would be able to pay 11,000 now and 2,000 at the end of the month when she got paid”. 
Stevenson Jaques & Co v Mclean (1880) explains the case of Christine as the following doesn’t amount to counteroffer but a request for information about the offer, where if the offeree requests more information, the original offer stands, and the offeree has neither accepted nor rejected the following. 

The next day, at 11 am on the 6th of May, Dennis emailed Arthur stating, “he was interested in buying the watch”, Arthur replied by stating “he wanted 13,000”. 
However, at 2 pm, Christine emailed Arthur stating, “she would be able to pay the 13,000 as she has managed to raise the 2,000”. As the request for further information doesn't amount to a counteroffer, Christine now accepts the counteroffer of Arthur after the original offer of 11,000 was destroyed. Therefore, as of the 6th of May at 2 pm, Christine had an acceptance of an offer which meant unconditional agreement to all the terms of the offer. At 5 pm on the 6th of May, Dennis replies to Arthur stating, “he agrees to pay the 13,000 as requested”. 

In relation to both Christine and Dennis, the mirror image rule can be applied where it can conclude whether there has been an acceptance that matches the exact terms of the offer. Which is laid out as agreeing to pay 13,000 for the Rolex watch with an invitation to treat of 15,000 as an advertisement on 1st of May. 
On the 7th of May, Ben’s letter of the offer came. Similarly, with Christine and Denise’s case, Arthur now has the possibility to accept or reject. The following would be ruled out as an offer, at this time Arthur now has an offer from Ben of 15,000 and acceptance from Christine and Dennis for the existing offer of 13,000. 

Elliott and Quinn (2011) explain that an offer may cease under the circumstances were, Arthur, specified a time or reasonable length of time. Claimed in Ramsgate Victoria Hotel Ltd v Montefiore's (1866) argument as shares rapidly fluctuate the judges ruled it was not a reasonable length of time. In the case of Arthur, he is most likely to be subject to a contract with Denise according to the element of a legally binding contract where if there is no acceptance, it will not form a contract between the offeror and the offeree. 

According to the formation of the contract, Arthur has two valid acceptance both communicated through the email under s. 11 of the Electronic Communications Act 2000, Goel & Anor v Grant & Anor (2017) parties should be aware that electronic communications can create legally binding contracts in the case of Ocean Group Ltd v Sagacor Mining Industries PVT Ltd (2012) that the court confirmed by a series of emails authenticated by the online signature of the following parties. The problem question doesn't specify if the email contained an online signature.

Arthur likely has a valid contract to Dennis by the time of the formation of the contract at 5 pm on 6th of May and (Elliott and Quinn, 2011, p. 28) a contract can be made by starting with an invitation to treat to offer to acceptance, and contract.  




.
















Table of cases

Bolton v Mahadeva [1972] 1 WLR 1009

Boone v Eyre (1779) 96 ER 767; 126 ER 148; (1779) 2 Wm Bl 1312

Carlill v Carbolic Smoke ball Co [1893] 1 QB 256

Currie v Misa (1875) LR 10 Ex 153

Charles Ltd v Oppenheimer [1950] 1KB 616

Cutter v Powell (1795) 6 Term Rep 320 

Dunlop Pneumatic Tyre Co. Ltd v Selfridge & Co. Ltd [1915] AC 847

Entores Ltd v Miles Far East Corporation [1955] 2 QB 327

Gibson v Manchester City Council [1979] 1 WLR 294, HL; Reversing [1978] 1 WLR 520, CA

Hoenig v Isaacs [1952] 2 All ER 176

Hyde v Wrench (1840) 3 Beav 334

Lampleigh v Brathwait (1615) Hob 105

Lefkowitz v Great Minneapolis Surplus Store [1957] Inc 86 NW 2d 689

Pao on v Lau Yiu Long [1980] AC 614; [1979] 3 All ER 65

Partridge v Crittenden [1968] 1 WLR 1204 

Ramsgate Victoria Hotel v Montefiore (1866) LR 1 Exch 109

Roscorla v Thomas (1842) 3 QB 234

Re McArdle [1951] Ch 669

Ritchie v Atkinson (1808) 103 ER 877

Smith v Hughes (1870-71) LR 6 QB 597

Stevenson Jaques & Co v McLean (1879-80) LR 5 QBD 346

Pao on v Lau Yiu Long [1980] AC 614; [1979] 3 All ER 65

Tweddle v Atkinson (1861) 1 B & S 393

Union Eagle Limited v Golden Achievement Limited [1997] UKPC 5 AC 514

Table of statutes

Bills of Exchange Act 1882

Contracts (Rights of Third Parties) Act 1999

Married Women’s Property Act 1882 Second

Law of Property Act 1925








































References

Andrews, N. (2011) “Offer and acceptance,” in Contract Law. Cambridge: Cambridge        University Press, pp. 36-87. 

Elliott, C. and Quinn, F. (2011) Contract Law. 8th edition. London: Longman. 

Poole, J. (2016) Contract Law. 13th edition. Oxford: OUP Oxford. 

Peel, E. (2015) Treitel on The Law of Contract. 14th edition.  London: Sweet & Maxwell. 

Marson, J. and Ferris, K. (2015) Essential Features of a valid Contract. DOI: 10.1093/he/9780198766285.003.0006.

Morawetz, V. (1925) ‘The Elements of a Contract’, American Bar Association Journal, (11)2, pp. 87-90. 




1

