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Abstract
The world growing and developing so fast especially in this digital era which influence all our life aspects, of course criminalisation has developed too throughout past decades.  Therefore, Criminal Legislation needs to develop to keep up with this modernisation and reform existing Law in order to benefit current society.
Offence against The Person Act 1861 is the existing law that regulate those offences over 150 year, as we are living in 21st century this essay will be looking at whether is OAPA 1861 should be reform to keep up with modernisation of society? What the main criticisms that faced the current law? What recommendations that have been made? How these recommendations have been evaluated by interested parties?

Focusing mainly on Non-Fatal Offence against the person such as assault and battery, in order to discuss these questions, the essay will consider briefly, those offences definition, this is before referring to Law Commission criticisms and reform recommendations in it is 2015 report to OAPA 1861 which suggest new structured hierarchy to those offences, in additions to modernising the language by which those offences are defined. The essay also address evaluation to the recommendations that have been made by LC, before it concludes with grey areas of the Act that require more clarity and what the government approach toward LC recommendations. 
Non-Fatal Offence Against the Person definitions:

Non-Fatal Offences against the Person include a range of offences where a person is caused some harm, however this harm does not result in direct death.  According to the victim’s harm the Criminal Law divided non-fatal offences to those cause Actual Bodily Harm (ABH) and Grievous Bodily Harm (GBH).     Non-fatal offences considered under Criminal Justice Act 1988 and Offence against The Person Act 1861 as below:

The offence of common assault under section 39 of CJA is committed when someone assaults another person or commits a battery.

· A battery is the application of unlawful force, for instance, a push or slap, or spitting at someone.
· An assault is when someone makes another person fear the use of immediate force against them. This could be a raised fist or running a finger across a throat for example in case Logdon v DPP the defendant had pointed a fake gun at the victim in which they apprehended violence.  An assault was committed as the victim apprehended immediate unlawful personal violence as the defendant had acted recklessly [All Answer ltd (2021)].  According to Sentencing Council physical contact is not necessary for common assault to take place. Assault occasioning (ABH) occurs where a person commits any hurt calculated to interfere with the health or comfort of the victim such hurt need not be permanent but must be more than transient and trifling. These offences are charged under section 39 of CJA 1988 (common assault), and section 47 OAPA 1861(ABH) respectively.

Grievous Bodily Harm (GBH) and Wounding are the most serious of the non-fatal offences against the person, charged under s.18 and s.20 of the Offences OAPA 1861. It is the absolute maximum harm inflicted upon a person without it proving fatal.  There must be “really serious harm” caused to the victim as a result of the assault or battery; for example, stabbing the victim. This depends on offender intention so if there was an intention to cause some pain or harm but not to inflict the “really serious harm”, a Section 20 offence of “wounding with intent” will have been committed. However, if there was intention to inflict “really serious harm” then the more serious offence of GBH under Section 18 will have been committed. [All Answer ltd (2021)].
OAPA 1861 criticisms:

OAPA 1861 has been widely criticized for being outdated with the need for urgent reformation.  As a result, there have been several attempts to reform OAPA 1861 starting in 1980 by Criminal Law Revision Committee’s report, followed by Codification of the Criminal Law report by Law Commission in 1985, Criminal Code for England and Wales in 1989, Law Commission Consultation Paper in 1992 and The Home Office Consultation Paper on Violence 1998 which recently considered by Law Commission as concrete base for their report in 2015 [Smith and Hogan’s (2015)].
The main criticisms that addressed by Law Commission report as follows:
Firstly the language used in OAPA 1861 is very difficult to understand since it is consist of legal terms and codification obsolete and not in use within current society, for example section 20 read as: “Whosoever shall unlawfully and maliciously wound or inflict any grievous bodily harm upon any other person, either with or without any weapon or instrument, shall be guilty of a misdemeanor, and being convicted thereof shall be liable . . . to be kept in penal servitude . .” [s.20].  It seems to be not straightforward plain English language and according to LC No 217 (2014) John Atherton of National Bench Chairmen’s Forum said:  
“Having started by trying to read and understand the 1861 Act, I was struck by the outdated use of words and phrases.  Reading it was akin to plaiting fog”.  
Therefore, these legal concepts, such as felony, misdemeanour and penal servitude require re-interpretation by provisions in other statutes.  Furthermore OAPA 1861 uses words without clear explanation such as maliciously which need extensive work by the court to interpreted [LC No 361 (2015)].  Clear example of old term used by OAPA 1861 in section 18, 20 and 47 is “bodily harm” so when considering medical terminology, the possibility of fear causing psychiatric injury not considered in the Act, however in practice this has been considered by judges in case law through advance medical knowledge as in R v Ireland [Law Teacher (2020)] and case R v Bollom where medical assessment proved that not all injuries came from one assault and therefore defendant convicted ABH instead of GBH. 
Secondly, according to Law Commission OAPA 1861 offences are not in clearly classified hierarchy with most serious injury on top of the ladder.  For instance, offence under section 18 (wounding or GBH with intent) is the most serious, the offence under section 20 (malicious wounding or GBH) is the middle ranking offence and the offence under section 47 (assault occasioning ABH) is the least serious.  However, the maximum sentence of both offences under section 20 and 47 are the same 5 years imprisonment.  Also, the higher degree that given to “wounding” by the Act means that offences are not distinguished by seriousness since wound can be minor however occur offence under section 20 or even section 18 [LC No 361 (2015)].   In addition, the Law Commission stated that internal element (Mens rea) in some offences is not clearly expressed and does not reflect external element (Actus reus) of those offences.
Finally, LC stated OAPA 1861 contains unnecessary offences that does not exist anymore in the current modern society and must be removed from the Act examples include:
· Assaulting a magistrate or other person in the exercise of his duty preserving a wreck [s37].
· Impeding a person escaping from a shipwreck [s17]
LC Reform Recommendations:

From the highly positive responses to Law Commission’s proposal their recommendations to reform come out as below [LC 361 (2015)]:
· Adapt the modified version of the Home Office’s 1998 draft Bill to replace outdated OAPA 1861.

· Modifications to the draft Bill to maintain disease transmission with wider review to involve more input from healthcare professionals and bodies.

· Adding in a new summary-only offence of aggravated assault this will be triable in magistrates court only with maximum sentence of 12 months.
· Expanding the offence of threats to kill to also include threats to cause serious injury and threats to rape.  All three offences will be sentenced up to 10 years in prison.
· The repeal of 25 offences to be replaced with 15 new ones (see full offences table).
The Law Commission (2015) argue that recommending offence about causing injury removes the mismatch that exist in the current Act between what must happen and what must be foreseen by defendant, thus defendant must also intend or foresee injury.  They also stated by introducing new aggravated assault this will cover the gap in existing offences between common assault and ABH for low level injuries, currently offence cause ABH tried in Crown court and can get sentence up to 5 years, however in practice according to LC over third of the sentences passed by Crown court are for 6 months or under.  On the other hand, if those cases are delt with as common assault in the Magistrates court, the victim may feel unfairness due to their injuries not reflected in the charges.  Therefore, the new offence designed to reflect injuries that caused and will be tried in the appropriate Magistrates court with sentence up to 12 months and this will avoid expensive cost and time-consuming procedures of the Crown court [LC 361 (2015)]. 
LC recommendations evaluations:
Now the defects of OAPA 1861 have been identified and the recommendations to reform the Act by Law Commission have been made, so how these recommendations have been evaluated by stakeholder?
According to Smith and Hogan’s (2015) the proposed scheme provides clear modern language and does not require court to interpret terms such as ‘maliciously’, ‘inflict’ and ‘grievous’ and this not just for court only but also for public whose needs to understand the law regulate their behaviours.  The proposed scheme also provides clear hierarchy ladder in sentences and in harms with most serious offence on section 1 to least serious section 4.  Most importantly the proposed scheme does not employ constructive liability offences where part of defendant’s actus reus do not require any corresponding mens rea, for example D intentionally push V foreseeing no more harm than occur in simple contact, however V falls and sustain injury D now is liable for a section 47 offence in existing Act and even worse if V dies, D is liable for unlawful act manslaughter [Smith and Hogan’s (2015)]. 
Despite the widely welcome of the recommendations by academics, practitioners and Law Commission’s consultees, there are some individuals and bodies disagree with reformation the Act.  Associations such as the Bar Council and the Criminal Bar think these defects in the act are only theoretical and legal meaning has been easily established by Case Law so they do not agree that court needs to apply creative interpretation for the terms that used by 1861 Act and this has been clearly demonstrated in case R v Burstow.  Also, Criminal Bar Association argue that the exercise of modernising 1861 Act’s Language is not worth the expense and parliamentary time consumed [CB (2015)].
Others argued that although 1861 Act does not reflect clearly modern offences such as reckless transmission of sexually transmitted disease, the case law has modified those offences in order to find basis in the Act R v Dica [ Josh Dowdall (2015)].
As regard to problem that addressed in sections 47 and 20, while existing 1861 Act stated the defendant only has to intend or be reckless as to committing assault or a battery, the proposed reform requires intent or recklessness of some harm.  Here Andrew Ashworth who believe that Criminal Law should be adhere to the correspondence principle which means intent or recklessness of the offence should correspond to the definitional elements of the actus reus, he argued that it is unfair to consider defendant who kills whilst intending to cause GBH as murderer therefore the Act seem difficult and unjust. [Josh Dowdall (2015)]. 
On the other side John Gardner (1994) who highly defend 1861 Act said: 
that ‘the correspondence principle is not and has never been a principle of English law’. Evidence of Gardner’s argument is found throughout the criminal law.  For example, the offence of murder can be committed by an intent to cause GBH.  His words as below:
“The more basic offences with which they are associated require mens rea, and that mens rea is naturally carried over into the contractive offence. The guilty act must still be attended by a guilty mind”.
According to Gardner (1994) the Commission’s reform proposals promise a statutory regime which would possibly do more to damage the law relating to offences against the person than it would do to improve it.  Also, Gardner argued that the suggested hierarchy by Law Commission according to seriousness of injury caused is irrational to rule of the law which require an extra element. Section 20 require GBH to be inflected and current law state inflection require violent force, whereas section 18 it need only be caused so the distinction between inflecting and causing proved the irrational point the Commission uses to determine what factors may affect the seriousness of the crime, furthermore this distinction seems to be operates from back to front since the extra element of violence is required for less serious offence not the most serious [Gardner (1994)].  
Evaluated point made by Stavros Demetriou (2016), as regards to the new offence that introduced by the Commission’s proposed scheme, although he believes in the potential benefit that the new offence would create accurately definition to the nature of the wrong committed, however he argued that adding new offence to the already complex hierarchy would create further confusion within the offences group then prosecutors and courts not only have to distinguish ABH from common assault but also require to distinguish between common assault and aggravated assault.  Other issue with this new created offence according to Demetriou it will undermine section 47 and make it redundant and as a result of this, new gap will be created between intermediary offence and section 20 offence [Demetriou (2016)] 
Conclusion:

OAPA 1861 reformation is overdue and whether agreed with the recommendations suggested by LC or not, it is absolutely classified as great starting point and opened the discussion widely around the Act.  However, there are still controversial areas require more clarity such as the definition of ‘consent’ since in practice some cases the consent considered as element of offence as in R v Barnes, whereas in case R v Brown the consent considered as element of defence [Demetriou (2016)].  Other areas include domestic violence and reckless transmission of disease which is complex and renewal topic specially with new disease occurring such as COVID 19 where is too difficult to identify defendant recklessness.
Despite the huge demands and request to reform 1861 Act, the fact is still functioning and regulate thousands of cases every day with parallel support from other statues such as Common Law, Criminal Justice Act and Crown Prosecution Service guidelines.  Although the Law Commission’s recommendations attract great amount of academics and practitioners and the report published in 2015, they remain not enacted and the government never taken them forward.
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