Requirements for the Formation of a Valid Trust (1): the Three Certainties

1. Consider the words in bold type in each of the following dispositions in Edward’s will.  Explain why there is a problem with uncertainty and say whether the problem relates to intention, subject-matter or object.  Further information about the characters may be found in the notes below.

(a) £10,000 to my Aunt Anne, in full confidence that she will use it to brighten the lives of the children living in her neighbourhood;

(b) Half of my shares in Glaxo plc on trust for my children in equal shares;

(c) 10 of the books in my collection of rare first editions are to be sold and the proceeds held by my trustees on trust for my children;

(d) all that is left to be held by my trustees on trust for those of my good friends as they consider to be deserving of financial assistance in their old age.

NOTES

Anne used to live in a poor inner-city neighbourhood but has recently moved to a new flat and no longer has contact with any children at all.  She would like to use the £10,000 to go on a holiday to Australia.  Edward had 2,000 shares in Galxo plc, 1,000 were class A (worth £2 each) and 1,000 were class B (worth £1 each).  He had a book collection of well over 1,000 first editions, ranging in value from £20,000 to just £25.  He had a large circle of friends and acquaintances, and was known to be a very sociable person.

2. Fill in the blank in sentences (a) to (d).  This missing words, in no particular order, are:

Precatory words; capriciousness or administrative unworkability; complete list; human.

a. A trust “for all the residents of East Anglia” is likely to fail because of………………………….

b. ………………………are words expressing hope, expectancy or desire that the recipient of a gift will use it in a specific way.
c. In addition to being ascertainable, the beneficiaries of a private trust must be ……………

d. The test for certainty of a fixed trust is known as the ……………………………..test.

Answers

1. This is a question about the three certainties – certainty of intention, subject-matter and objects.
Disposition (a) raises a problem about certainty of intention.  It is not clear that Edward intended the money to be held by Aunt Anne on trust.  The words used are quite similar to those in some of the cases on precatory words (eg Re Adams and the Kensington Vestry [1884]).  In the absence of certainty of intention, Anne can keep it and use it as she wishes.
Disposition (b) involves a possible problem regarding certainty of subject-matter. The subject-matter of the trust must be identified with certainty.  Here, although the trust is part of a larger parcel of property, there should be no problem as all the shares in each class are identical (Hunter v Moss [1994]). The trust would apply to 500 class A and 500 class B shares.
Disposition (c) is also concerned with certainty of subject-matter but, here, the problem is more serious.  Unless Edward identified which of the books were to be sold, then this trust will fail.  Each book is unique so Hunter v Moss does not apply, and the situation is closer to the one in Re London Wine Co (Shippers) Ltd [1986]
The problem in disposition (d) is who the objects of the trust are to be.  It is not necessary to draw up a list of good friends, as this is a discretionary trust.  The test is whether it can be said with certainty that any given claimant is or is not a member of the class of objects of the trust (McPhail v Doulton [1971]). The term “good friends” does not have a clear meaning – different people define “good friend” in different ways – and therefore the words are not conceptually certain.  This trust will fail.

2. (a) capriciousness or administrative unworkability
(b)precatory words
(c)human
(d) complete list
