


The legislation which deems all the elements that constraints violation against another is ‘Offences Against the Person Act 1861’ (OAPA 1861). The Act which was created 150 years ago is still used today. This piece of legislation has been amended multiple time in order to modernise its punishments and definitions but has the same structure as it did in 1861. The Offences against the person act is commonly known as the law for violence against another person. Information taken from the Legislation.gov.uk website. Many sections of the OAPA 1861 have been repealed as they are very outdated and would be either useless or unethical in today’s society. The repealed sections are argued the least of the problems which there must be change for this act; the flawed hierarchy offences, economic inefficiencies and language of the act which does not cater for modern terms and understanding. Information taken from Eugencios (2017). 

One of the major factors which have made reasoning to call for reform would be the language used in the act. There has been a lot of change since the Victorian times and many terminologies have evolved or have had better description. The Law Commission report describes the language as “archaic and obscure”. Another term used by the Law Commission to evaluate the OAPA 1861 language in non-fatal offences “old fashioned”. The commission believes that language does not cater for modernised terms and factors which were not offences before. Information Law Commission website.

An example the commission gives would be the use of “bodily harm”. They believe that the word “bodily” does not represent the person in a diverse way as it does not cover the psychological effects of offenses against the person. An article written by Horder (1997) states that “there is no moral coherence and thread running through this branch of law.” This emulates what the Law Commission report are trying to say. Thus, meaning the courts are forced into using case law. The case law which are commonly used when psychiatric harm is caused is the R v Ireland and Burstow. In this case there was couple who’s romantic relation came to an end abruptly, the man in this case was unhappy with the decision. The man went on to harass the women in a variety of ways which lead to the women developing mental illness of depression. This was difficult to charge in court as it came under the broad archaic terms such “bodily harm”.  The conviction was originally for section 18,20 and 47 but due to the interpretation of inflict and Mens Rea of the defendant, it would only be deemed as Assault under section 20. 

The commission believes that there should be a firm provision which protects the people from psychological problems which in turn come from non-fatal offences. Horder (2017) believes the Law commission would be content with a minor reform which would mean sections such as: Maliciously causing grievous bodily harm (GBH) with intent to do GBH (18), Maliciously inflicting grievous bodily harm (20) and finally Assault occasioning actual bodily harm (47). These sections which do overlap and sometimes are confusing would be ratified if worded in more simplistic and basic terms. The imposed provision would be as:
· “A Person is guilty of an offence if he recklessly causes injury to another…”
· “A Person is guilty of an offence if he causes serious injury to another…”
· “A Person is guilty of an offence if he intentionally or recklessly causes injury to another.”
Horder, 2017 P.336 Vol 14
This proposed change would allow the Offences Against the Persons Act 1861 to be easily understood and clear about how non-fatal offences against the person offences are to be dealt with. Hogan (2002) describes the proposed reform in terms that the current act is very aged and in comparison, with the new proposed reform which is more accessible. This optimises that there is a current need to have a reform of a sort. 

There is also big discussion on how the reform has not happened sooner due to the number of repealed acts and sections which have no place in today’s society. In coherence with outdated language which has caused overlapping in offences and misunderstanding in court hearings comes the provisions which have no value in modern law. The Law Commissioner Professor David Ormerod QC states in video that the are many unnecessary laws such as, “assaults on those preserving shipwrecks and clergy’s”. This shows how unnecessarily in-depth some of the sections are when there is no need. The Commission argues that there are many sections in the OAPA 1861 which can be covered if other provisions were bolder and clearer about the law. Demetriou (2016) summarises the commissions opinions of changing some of the provisions better equated to modern economic and social circumstances. The abolishment of specific injury offences which can be enforced under other provisions. This will be the opportunity to stop double jeopardy in the sense. An example would be assault. The penalty would be the same on an individual bar a police officer or public servant. The Law Commission seeks to repeal up to 25 sections when introducing a further 15. This would mean there would be less chance of criminalising the same offences more than once. This costs the courts more time and money as it means more conviction and misunderstanding in court. 

The Law Commissions main argument for reform would be the unclear hierarchy of offence in the act. Due to the vague language and terminology used in the OAPA 1861, there is common misunderstandings on which category an offence comes under. There is a lot of confusion in terms of sentencing and understanding why provisions such as: Maliciously inflicting grievous bodily harm (20) Assault occasioning actual bodily harm (47). Have the same maximum sentence of 5 years despite having difference in Actus Rea. It would be argued section 20 is more serious when breaking down the offence as grievous bodily harm is more of a crime than actual bodily harm, as GBH is regarded as more serious than ABH. Demetriou (2016) argues that the government does not want to confuse people with the “blameworthiness of the wrong prescribed” (P.190). This means society should look upon GBH in a different light to ABH as even though assault is wrong, there is still levels as it is more of a physical crime and bigger in nature. 

A reliable piece of case law which is used to separate section 18 and 47 of the OAPA 1861 would be the R v Savage. This case is about a woman who intended to throw beer over another accidentally left the glass go which as well cut the woman’s wrist causing GBH. This meant that the defendant was charged under section 18, wounding with intent to cause grievous bodily harm. The defendant decided to challenge her conviction as she believed that she did not intent on harming therefore should not be under the section 18 category as it requires intent. The court of appeal agreed with Savage and quashed the initial charges and reduced it to a section 47; Assault occasioning actual bodily harm. This was a very serious deduction in severity as information from the Sentencing Council Website shows that under categories the minimum sentence under section 18 would 4 years custody in comparison to maximum starting point with section 47 being 3 years custody. This supports the Law Commission in the unclear hierarchy when it comes to non-fatal offences against the person.

The Law Commission would also like to introduce a new offence which suggests will also bring more of a hierarchy to the levels of assault and this would be aggravated assault. The offence would fit in between common assault and actual bodily harm.  The commission believe that the introduction of this offence will save money and time of the use of crown court. They believe this as most assault and minor ABH cases are sentenced 6 months in prison meaning they could be triable in the magistrate’s court. This would mean a cheaper and more efficient way of sentencing. The proposed maximum sentence for aggravated assault would be 12 months which would be an increase in responsibility as the maximum sentence at this current time is 6 months. This would also clear the confusing in terms of the use of Crown Prosecution Service as there be clear legislation which could align the hierarchy of offences against the person. 

The Law Commission have made numerous recommendations and the major change would be to change the OAPA 1861 to the Home Office 1998 Draft Bill with new Law Commission amendments. This comes as the draft bill is initially created of the all the changes the commission has suggested for the past 30 years. Information taken from Law Commission Consultation Paper. This would allow a straighter forward approach into the general laws regarding offences against the persons meaning that the courts will not have to revert back to case law when deciding convictions. This would benefit society as they will be more understanding of the law as the court will run through the legislation and not rely on the Crown Prosecution Service charging standards. This will allow decisions to be made in a more efficient manner as the legislation will be in line with the charging standards. 

The Home Office Bill also outlines a more confusing matter which differentiation between Assault and Battery. The Consultation paper states “The Bill preserves the present distinction between assault and battery but makes it clear that they are two forms of the same offence. The offence is not given a name, but in some other places in the Bill the word “assault” is used as shorthand for it.” (P.7). This explains that the Commission understand there is a difference between the two offences but are not naïve to believe they overlap. This also allows less confusion and less time in court where the law must be explained. 

Lastly the Law Commission recommends adjustments to the law in case of offences which are to threats to cause serious harm. This would mean that threats such as murder, rape and serious harm would be handled in a more serious manner and be punishable with increased maximum sentence of 10 years. An example of where threats to cause serious harm to have been overlooked would be the R v Chan Fook case. This was a case where the appellant Mr Chan Fook accused a lodger of stealing his fiancée engagement ring. Mr Chan Fook took his anger out on the lodger b striking him multiple times before locking him in a room before threatening him with more violence if he didn’t give the ring back. The lodger did not have the ring and was worried for his life. The lodger decided to escape via the window and did not end well as the lodger fractured his wrist and dislocated his hip. The appellant was initially charged under section 47, assault occasioning actual bodily harm, but the prosecution pushed for the psychological sufferings of the assault and the judge informed the jury that the assault induced this reaction therefore it would amount to actual bodily harm. There was an appeal to this, and it was decided that this could not be classed as psychiatric harm as it was just emotions which allowed this to happen. There would be a need for expert psychiatric evidence to prove that psychological damage has been done. Reviewing this case shows that threats which have caused this event to have not been taken serious enough. There should have been conviction in terms of threat to cause serious harm and under the Law Commission proposed new Bill, there would have been more clarity about psychiatric harm and what punishment would be introduced for threats against the person. 

Looking at the Home Offices’ 1998 bill shows the thought and details which are being proposed and why there would be a gain from the reform. The commission’s report on the OAPA 1861 is very clear and why it is not up to standard for modern society and have suggested options which will help modern society.
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