“With reference to the constitution of the United Kingdom, consider the importance of judicial independence. You will need to discuss the extent to which the United Kingdom’s constitution allows for separation between the judiciary and the other branches of state.”
Judicial independence is the concept that the judiciary should be independent from the other branches of government (executive and legislative). The courts should not be influenced from the other branches of government or from private or partisan interests. As a House of Lords Report puts it:
Constructive relationships between the three arms of government—the executive, the legislature and the judiciary—are essential to the effective maintenance of the constitution and the rule of law. (House of Lords, 2007)
[bookmark: _GoBack]Separation of powers means that the executive, legislature and judiciary should be clearly divided, in order to protect the citizens’ liberties and to guard against tyranny. None of the three branches may exercise the power of the other, nor should any person be a member of any two of the branches. By creating separate institutions it is possible to have a system of checks and balances between them. (Montesquieu, 1750)
To understand judicial independence, we first need to look at the overlaps between judiciary and the other forms of government, first the overlap between the judiciary and legislative, which does exist as the Courts and Tribunals stats:
Both Houses of Parliament have the power to petition The Queen for the removal of a judge of the High Court or the Court of Appeal. This power originates in the 1701 Act of Settlement and is now contained in section 11(3) of the Supreme Court Act 1981. It has never had to be exercised in England and Wales. (Judges and Parliament, 2020)
Also the judiciary has to interpreted and apply the legislation which is known as statutory interpretation. There is also a required that the judiciary follow European case law in relevant matters (European Communities Act, 1972). However, there is separation between the judiciary and legislative; judges in the Supreme Court cannot become members of the House of Lords, before 2009, they were able to and they were called Law Lords (The Supreme Court, 2020). Parliament is not allowed to discuss issues yet to be brought to court and there are restrictions on Members of Parliament criticizing a judge. (Judges and Parliament, 2020) Judges can also make a declaration of incompatibility if a statue is incompatible with the European Conventions of Human Rights however very few have been issued (Human Rights Act, 1998). Judges are prohibited in standing for election to Parliament. (House of Commons Disqualification Act, 1975).
Then there is the overlap between executive and judiciary. The prerogative is also part of common law. Three fundamental principles of the prerogative are:
· The supremacy of statute law. Where there is a conflict between the prerogative and statute, statute prevails. Statute law cannot be altered by use of the prerogative;
· Use of the prerogative remains subject to the common law duties of fairness and reason. It is therefore possible to challenge use of the prerogative by judicial review in most cases;
· While the prerogative can be abolished or abrogated by statute, it can never be broadened. However, Parliament could create powers by statute that are similar to prerogative powers in their nature. 
(Bartlett, 2017)
Also there are cabinet positions which connect the executive and judiciary, one of them being the Attorney General who serves as the chief legal adviser to the Queen and the Government only in England and Wales (as Scotland have their own legal system), they maintain their own office and attend the Cabinet but is a subordinate to the Lord Chancellor who is also the Secretary of State for Justice. (Attorney General, n.d.). Another government position is the Solicitor General who is the deputy to the Attorney General and also advises law to the Queen and Cabinet, they can exercise powers at the Attorney General’s absence and despite the name, there are usually held by a barrister. (Solicitor General, n.d.)
In matters such as extradition of a British national or British nationals, the courts must first consent and then the Secretary of State for the Home Department must agree and sign an Extradition Order or that individual/individuals cannot be extradited. (CPS, 2020)
An example of the judiciary ruling on executive involved Her Majesty's Treasury and Mohammed Jabar Ahmed. The treasury froze the money and all assets of three suspected terrorists (Mohammed Jabar Ahmed was one of them) who had not been officially tried or charged. The suspected terrorists appealed to the UK Supreme Court claiming the Treasury had gone beyond its powers as they did not have Parliamentary legislative approval to freeze suspected terrorists assets. The UKSC judgment upheld the appeal stating the treasury needed legislative approval through an act of Parliament to be able to take such extreme measures. (Her Majesty’s Treasury (Respondent) v Mohammed Jabar Ahmed, 2010).
Another more example is when the Home Office refused the refugee application of two homosexual asylum seekers, one from Cameroon in Africa and one from Iran. The asylum seekers appealed to the UK Supreme Court on human rights grounds. They argued that they would be persecuted because of their sexuality if they were sent back to their home country and should not be made to conceal it. The Gay asylum seekers won the appeal as UK Supreme Court upheld their appeal and agreed “that the men could not be expected to conceal their sexuality in this way, and that it was wrong to apply the so-called 'discretion test' to such claims”. (HJ (Iran) and HT (Cameroon) v Secretary of State for the Home Department, 2010)
In 2005, both houses of Parliament passed a bill intended to create a more formal separation of powers between the judiciary and executive. The Lord Chancellor, who is a member of the Cabinet, can no longer serve as a judge and is now filled by the Lord Chief Justice, the role of Lord Chancellor was now combined with the Secretary of State for Justice. In addition the Lord Chancellor can no longer sit as Speaker of the House of Lords (Constitutional Reform Act, 2005). Judiciary review can be exercise by the courts to ensure the executive do not abuse their power to uphold rule of law. (Judicial Review, 2020)
An example of judiciary review in the executive was in 2019 when Prime Minister Boris Johnson wanted to prorogue parliament for 5 weeks which would create a new session to set up a fresh legislative programme as he was currently unable to pass legislative programme announced in the Queen’s Speech. However this move was seen by many opponents as unconstitutional attempt by Boris to avoid parliamentary scrutiny of the Government's Brexit plans in the final weeks leading up to Brexit back then. A judiciary review was called by the British Supreme Court and ruled that prorogation as unlawful. (BBC, 2019). This shows that Boris’ executive decision (connected to the legislative) was placed in check by the judiciary.
So does the UK have judicial independence? I believe so, the appointment of the judges is done by the Judicial Appointments Commission made up of a mix of legal professionals and lay people, so the judiciary is not politically controlled, along with this there is judicial review so that the executive (the government) do not abuse their power to uphold rule of law. Rule of law is the belief that nobody is above the law, this is done to stop an authoritarian state arising. Improvements can be made, according to Transform Justice they’ve identified problems when it comes to interpretation and disciplining of judicial independence:
· Judges and magistrates are now less involved with criminal justice practitioners and agencies than ever before, banned from sitting on or even observing these committees for fear they may be accused of bias in the courtroom.
· Despite a crying need for the judiciary to communicate to the public about their role, most judges are stopped, either actually or culturally, from speaking out. This fuels media and public distrust of the criminal justice system.
· The judiciary disciplinary system is nontransparent and punitive. This exercises a chilling effect on judicial activity and activism.
· here appear to be double standards operating as to what paid judges and magistrates can do, with the latter more strictly policed, despite their greater confidence in dealing with the outside world.
· A lack of diversity in the judiciary is contributing to judges in lower courts and magistrates feeling a loss of judicial independence.
· This invisible straightjacket of rules appear to be contributing to very low morale amongst the paid judiciary and the magistracy.
(Gibbs, July 2017)
 And they suggest solutions:
We need to look around and abroad to see how other jurisdictions that treasure judicial independence manage to interpret it much more freely. In the US, problem-solving court judges chair regular meetings with practitioners in which they discuss in detail the progress of each person going through the court programme. American judges sit on the boards of not-for-profit organisations, which provide services to those serving sentences. Does this do more harm than good or vice versa? 
In Romania, judges see it as part of their role to engage with the public; Judge Cristi Danilet has two Facebook profiles and many thousands of followers.72 He posts updates on court proceedings and takes part in television interviews. Most English and Welsh judges would hate the exposure, but such promotion enhances public confidence in the Romanian judiciary.
Public trust in the England and Wales judiciary is still very high but, if the parameters of judicial independence do not move with the times, this may change. I would suggest the judiciary embarks on an open policy-making project to tackle the aforementioned problems, which would involve:
1. Asking open-ended questions about what judicial independence is and what it should be; i.e. in opening up the judiciary, what risks are worth taking and which are not?
2. Engagement with citizens, practitioners, court users, journalists, academics, and criminal justice agencies through workshops, surveys, and open invitation meetings in local areas; 
3. Engagement with judges at all levels, including retired judges
4. Active promotion of the project in social and mainstream media
5. A draft policy paper published for public consultation.
(Gibbs, July 2017)
An extract from a website by the Courts and Tribunals Judiciary explains why judicial independence is important:
It is vital that each judge is able to decide cases solely on the evidence presented in court by the parties and in accordance with the law. Only relevant facts and law should form the basis of a judge’s decision. Only in this way can judges discharge their constitutional responsibility to provide fair and impartial justice; to do justice as Lord Brougham, a 19th Century Lord Chancellor, put it ‘between man and man’ or as Lord Clarke, former Master of the Rolls put it more recently in 2005, ‘between citizen and citizen or between citizen and the state’.
The responsibilities of judges in disputes between the citizen and the state have increased together with the growth in governmental functions over the last century. The responsibility of the judiciary to protect citizens against unlawful acts of government has thus increased, and with it the need for the judiciary to be independent of government. (Judiciary Independence, 2020)







Bibliography
Attorney General. (n.d.). Retrieved from gov.uk: https://www.gov.uk/government/ministers/attorney-general
Attorney General. (n.d.). Attorney General. Retrieved from gov.uk: https://www.gov.uk/government/ministers/attorney-general
Bartlett, G. a. (2017, August 17). The Royal Prerogative. https://commonslibrary.parliament.uk/research-briefings/sn03861/: House of Commons Library.
BBC. (2019, September 24). Supreme Court: Suspending Parliament was unlawful, judges rule. Retrieved from BBC News: https://www.bbc.co.uk/news/uk-politics-49810261
Constitutional Reform Act. (2005). Part 2 Arrangements to modify the office of Lord Chancellor. https://www.legislation.gov.uk/ukpga/2005/4/contents.
CPS. (2020, May 12). Extradition. Retrieved from CPS: https://www.cps.gov.uk/legal-guidance/extradition
European Communities Act. (1972). European Communities Act. https://www.legislation.gov.uk/ukpga/1972/68.
Gibbs, M. R. (July 2017). Rethinking judicial independence. Transform Justice.
Her Majesty’s Treasury (Respondent) v Mohammed Jabar Ahmed, 2 (UK Supreme Court January 27, 2010).
HJ (Iran) and HT (Cameroon) v Secretary of State for the Home Department, 31 (Supreme Court July 7, 2010).
House of Commons Disqualification Act. (1975). https://www.legislation.gov.uk/ukpga/1975/24?timeline=false.
House of Lords. (2007, July 26). Relations between the executive, the judiciary and Parliament. https://publications.parliament.uk/pa/ld200607/ldselect/ldconst/151/151.pdf: Authority of the House of Lords. Retrieved from https://publications.parliament.uk/pa/ld200607/ldselect/ldconst/151/151.pdf
Human Rights Act. (1998). Human Rights Act Section 4. https://www.legislation.gov.uk/ukpga/1998/42/contents.
Judges and Parliament. (2020). Retrieved from Courts and Tribunals Judiciary: https://www.judiciary.uk/about-the-judiciary/the-judiciary-the-government-and-the-constitution/jud-acc-ind/judges-and-parliament/
Judicial Review. (2020). Retrieved from Courts and Tribunals Judiciary: https://www.judiciary.uk/you-and-the-judiciary/judicial-review/
Judiciary Independence. (2020). Retrieved from Courts and Tribunals Judiciary: https://www.judiciary.uk/about-the-judiciary/the-judiciary-the-government-and-the-constitution/jud-acc-ind/independence/
Solicitor General. (n.d.). Retrieved from gov.uk: https://www.gov.uk/government/ministers/solicitor-general
The Supreme Court. (2020). Retrieved from Courts and Tribunals Judiciary: https://www.judiciary.uk/about-the-judiciary/the-justice-system/the-supreme-court/


