
“Occupiers are always liable for accidents that occur on their property. Discuss the extent to which the above statement is correct”. 


An occupier is defined as an individual who is in control of the premises, it concerns the defendant only which must have taken place on the defendant's property. A common law duty of care provides that it has to be the fault on the defendant's property, and no claim can be brought in occupier liability unless so. In Wheat v Lacon (1966) the case held that an occupier is an individual who has control over a premises, giving them the automatic responsibility of duty of care to those who are lawfully on the premises, Wheat v E Lacon & Co Ltd [1966] 1 All ER 582. The overview of the Occupiers Liability Act (OLA 1957) implements that a duty of care must be provided to lawful visitors ensuring the safety of visitors when they are on the occupier's premises, (OLA 1957). This means that the fault or accident must have taken place on the premises. Likewise, the OLA 1984 offers protection of unauthorised visitors such as trespassers, (OLA 1984). However, in comparison to the OLA 1954, it can be made paramount that the duty of care is less protective due to trespassers foreseeing the risk of dangers and proceeding as well as other factors. This assignment will explore the legal implications of whether occupiers are always liable for accidents on their premises, or if visitors can be held accountable, comparing and contrasting, relevant cases as well as explaining and discussing legislation

S.1 (3) (a) of the OLA 1957 provides that a premises “not only relates to buildings and land but also extends to fixed and moveable structures including any vessel, vehicle or aircraft.” Gov UK, (2023). This provides that a premises is not only subject to buildings but also scaffoldings, cranes, boats and elements fixed to the grounds, meaning that a premises is summarised as something that can be occupied.
 S.2 (3) (a) and (b) deals particularly with children. This legislation provides how circumstances can determine the degree of duty of care, for instance: “an occupier must be prepared for children to be less careful than adults and an occupier will appreciate and guard against any special risks,” Gov UK, (2023). In the case of Glasgow Corporation v Taylor (1922) 1 AC 44 A poisonous berry that appealed attractive was consumed by a seven-year-old and led to his death. The father sued for damages and Glasgow Corporation was found liable, as children were allowed to access the land., it is reasonable to see that Berries would appeal to visiting children, hence representing danger, The Cambridge Law Journal, pp.349-351, (1923). Therefore, Occupiers should treat children differently from adults due to their age and mental capacity, as they may not be as cautious about potential dangers. On the other hand, it may also be acknowledged that children with guardians present may be accountable for accidents involving children and will therefore hold the blame, as well as shared liability between the occupier and the guardian or parent depending on the circumstances, Kidner, R., p.150, (1988).
 .

Under s.1 (3) (b) of the OLA 1957, it says that if any damage is caused by a visitor due to a danger resulting from repair or maintenance by an independent contractor hired by the occupier then the occupier shall not be at fault if acted reasonably, Gov UK, (2023). This shows that under the 1954 act, the occupier must ensure safety, for instance by regularly inspecting the premises for any faults. In addition to this, Bennett, L., (2011) suggests that fixing potential hazards and providing warning signs can be the most beneficial way to protect visitors on a premises. In the case of Tomlinson v Congleton Borough Council (2003), the claimant had dived into an artificial lake which had displayed signs prohibiting this recognising it as unsafe. The decision followed by the House of Lords held that the claimant voluntarily engaged in a dangerous activity that displayed warning signs that were obvious and therefore the council owed no duty of care under S.1 of the OLA 1984. In relation to accidents and possible harm that can be incurred to visitors, Occupiers are not always liable for accidents and harm to visitors, as they may risk their well-being despite warnings, and are responsible for their own accidents due to unsafe premises. 


S.1 (1) (a) of the OLA act (1984) refers to the extension of the duty of care to visitors and trespassers providing evidence that the occupier has actual knowledge that a danger exists and a trespasser is likely near it, Gov UK (2023). A duty of care is owed to trespassers, however, only in certain circumstances, for instance, if he is aware of the danger. In the case of Donoghue v Folkestone Properties Ltd (2003), the owner of a harbour was not held liable for a trespasser who suffered injuries under the OLA on the basis that the person dived into a harbour at midnight in winter thus injuring himself. The principle shows that the defendant did not have knowledge of the claimant's presence in the vicinity of danger, under S.1 (3) (b) of the OLA (1984). Although a duty of care is owed to trespassers to an extent, trespassers are liable for their own perception of danger on the basis of the risk they are willing to take in dangerous situations. In this case, the claimant was aware that it was night and amidst cold weather in winter, also taking it into account the age of the defendant, therefore he should have foreseen the danger of swimming in the harbour and was responsible for his injuries.

On the other hand, other factors can determine a trespasser or visitor, for instance, children. In the case of Young v Kent County Council (2005) EWHC 1342 (QB) the consideration that the court will sometimes conclude that a child is a visitor instead of a trespasser. The claimant had fallen through a skylight whilst on the roof of a school premises. The court had decided that the council was liable under the OLA 1984 claiming that the nature of the premises was considered dangerous thus posing a risk to the child, resulting in 50% damages being awarded to the claimant. This shows that children who may be considered as trespassers may be at risk of injury without realising that a danger exists, therefore the facts of this case determine whether or not the child is considered a trespasser. In this case, the facts show that the child was attending a youth club, therefore giving permission for their presence on the premises, additionally, the area that the child was attracted towards was declared dangerous, and the council (occupier), in fact, breached their duty of care due to their negligence, and therefore held responsible for the accident occurred, vLex, (2023).

S.2(3) (b) of the OLA 1957 deals with “coming calling,” this applies to occupiers and visitors who perform a job. The legislation provides that: “an occupier may expect that a person, in the experience of his profession, will appreciate and guard against any special risk,” Gov UK, (2023). This means that visitors should be aware and take precautions when facing hazards or challenges in relation to their profession. For instance, in the case of Salmon v Seafarer (1983) 3 All ER 729, the claimant was a fireman who had seen to a fire that had broken out due to a fire occurring by the defendant failing to extinguish a light. The judgement concluded that the occupier's liability extended to the ordinary risks and dangers that are within the fireman's employment which is to deal with dangerous hazards such as fires, however, the court found the defendant to be liable for damages caused to the fireman's injuries, Salmon v Seafarer Restaurants Ltd [1983] 3 All ER 729, [1983]. This case provides that accidents that occur to visitors whose careers deal with hazardous and dangerous situations are not always liable for damages if it is within their line of duty to deal with these situations, however in this instance, the occupier was liable for the injuries inflicted on the defendant from the fire.

The defences available for the OLA include many such as contributory negligence and consent. Contributory negligence refers to when an injured person is found partially responsible for their own injuries.  S.2 (3) of the OLA 1957 deals with “coming calling,” this applies to occupiers and visitors who perform a job. The legislation provides that: “an occupier may expect that a person, in the experience of his profession, will appreciate and guard against any special risk,” Gov UK, (2023). This means that visitors should be aware and take precautions when facing hazards or challenges in relation to their profession. For instance, in the case of Salmon v Seafarer (1983) Ltd [1983] 3 All ER 729, (1983), the defendant was reduced to liability for damages that caused injuries. The case ruled that visitors in hazardous situations are not always liable for damages, although part of their job, the occupier was held responsible for the inflicted injuries.

Similarly, in the case of Anker v Anker [1997] QB 564, the defendant entered the land at her own risk, defined in S.2(5) of the OLA 1957, the common duty of care on the occupier does not have any obligation to visitors that willingly accept risks that they are aware of, Arthur v Anker [1997] QB 564, [1996] 3 All ER 783. Therefore accidents that occur can reduce claims to compensation or damages, by acknowledging the risks and still proceeding reduces the occupier's liability for accidents. 

Some suggestions for reform of the OLA could be progressing or gradual responsibility. This would ensure that the visitor's knowledge, level of experience and ability to understand risks depends on the extent of the duty of care that the occupier owes, Hughes, G., (1959). For instance, having greater knowledge should depend on the duty of care that the occupier must show. This law reform integrated with existing legislation such as “coming calling” in career fields would promote accountability to visitors, balancing fairly who is at fault due to an accident, S.2(3) (b) of the OLA 1957 c 31. 

In conclusion, there are reasonable points on whether or not occupiers should always be liable for accidents occurring on premises. On one hand, there are fair defences such as in S.1 (3) (b) of the OLA (1984)where the claimant's vicinity of danger in relation to providing hazard signs warning of the risks which can result in occupiers not being liable in situations such as in Donoghue v Folkestone,  there are many other situations where an occupier may have reasonable grounds to not be completely at fault they will share damages on the grounds of contributory negligence, such as in Kent v young a child had chosen to climb up towards a skylight willingly. Resulting in owing 50% in damages similar to Salmon v Seafarer (1983) the defendant was partially liable for damages in a dangerous workplace accident, but introducing gradual legislation updating visitors' knowledge of hazards, experience, and risk could provide a more balanced approach.
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