Matthew Bollington	Public Law	Assignment 1

Public Law 

Assess whether the relationship between the legislative and the executive adheres to the separation of powers theory!

The principal institutions of state within the United Kingdom are usually taken to be that of the executive, the legislature, and the judiciary. The executive branch is also known as the Government and is headed by the current Prime Minister, Boris Johnson. The main role of the Government is to put Government policies into practice (UK Government, 2022). The Prime Ministers' role is to oversee the operations of the civil service and Government agencies, to choose members of the Government, and to represent the House of Commons as the principal Government figure (UK Government, 2022) 
The responsibilities of Parliament are to create new legislation and update or abolish old legislation, scrutinise the work of the Government, and debate important issues (UK Parliament, 2022). 
The third branch, the judiciary, has the role of interpreting and applying the law and to decide on the outcome of a case within the court. 
The theory of the separation of powers was coined and developed upon by Philosopher, Charles de Montesquieu in the 18th century. This theory states that “there would be an end to everything if the same man or the same body… were to exercise those three powers” (UK Supreme Court, 2013, P1). This infers that if one individual or body were to have control of all 3 branches then the system would be unbalanced and unfair. Similarly, throughout time it has been proven that every person invested with power is apt to abuse it and to carry his authority (Craig, UK Parliament, 2007).
By having an unbalanced and unfair system, subsequently would result in breaking the rule of law theory conceived by A.V.Dicey in 1888 which states that every individual, no matter how wealthy or powerful, is equally subject to the law. Despite no individual or body being above the law, in some cases, this is proven to be false and can be significantly seen with the executive and legislature bodies of the state. For instance, the Prime Minister of the United Kingdom is usually both head of the Government, and the leader of the majority party in Parliament (House of Commons, 2022, P4).
This implies that the executive branch of state may hold more power over the legislature body due to the current Prime Minister, Boris Johnson, having higher levels of influence within Parliament and its law-making capabilities. 
In contrast to this point of view, it could also be suggested that the legislature body of state may have more power due to parliamentary sovereignty. This means that Parliament is the supreme legal authority within the United Kingdom (UK Parliament, 2022). To further emphasise upon this point, this means that Parliament has the ability to remove the Government if it loses a vote on a motion of confidence within Parliament.
Despite Parliament being the supreme legal authority within the United Kingdom, the timetables which they follow are all controlled by the executive body. This means that Government can control what topics and areas will get debated and voted within Parliament and on which date (BritPolitics, 2013). It is also accepted within Parliament that Government business is prioritised before that of Parliament, meaning that there is a less likely chance of the work of the Government being delayed and pushed back by members of Parliament. This further suggests that the executive body of the state may hold more power than the other branches. This shows that the executive and legislature branches of the state do not adhere to the separation of powers theory as it shows one form of control that the executive branch has over the legislature branch of the state.
Contrary to this, within recent years due to the issue of Brexit, it can be seen that the MP’s are looking to wield greater levels of control over the deal and are doing so by trying to award themselves the power to state what business should be discussed in Parliament and on what date. This would take away the power that the Government has over Parliament and would allow the system to adhere more closely to the separation of powers theory (Institute for Government, 2019). 
Allowing each branch to keep check and scrutinise each other, this would stop one branch of state from gaining the power or controls of another branch. This would in turn adhere to the separation of powers theory and would stop one branch from gaining more control over the state than another. An example of scrutiny within the branches of the state is the legislature's recent scrutiny over the executive branch of state about their actions and the emergency laws they made over the course of the covid 19 pandemic. In the most recent report that Parliament gave about the Governments actions, it states that although they have scrutinised the work of the Government, they have not yet been able to produce adequate parliamentary scrutiny due to the lack of time that they have had to respond with an in-depth and detailed report. It also has stated that the Government should have and should be clearer about the wording in the legislation that they had produced so as to not confuse the public. (Insert reference – Parliamentary scrutiny (UK Parliament, 2021). 
A further reason as to why the executive body and the legislature body of state do not adhere to the separation of powers theory is due to the fact that there is an overlap of roles, where a government minister (GM) is allowed to also have a role and act as a Member of Parliament (MP). Under the United Kingdom law, in 2010, up to 90 MPs could also be a government minister. This means that they would have a say in government matters and parliamentary matters whilst having the ability to influence the decisions made in each body. Due to the fact that there were almost 120 ministers in the United Kingdom, this meant that 90 of them could act in either body as a government minister or as a member of parliament and have influence over the decisions made (BBC, 2010). Due to this fact, John Major, former Prime Minister of the United Kingdom in 1990, asked for the number of government ministers within the United Kingdom to be cut down by up to one-third. This would mean that there would be less overlap between the executive body and the legislature body of the state. However, although there still would be significant overlap between the 2 bodies due to still having a high level of government ministers, it would result in an overall decrease of government ministers influencing the decisions being made in parliament. This also shows that the executive body are having more control over the legislature body like the government ministers acting in parliament as a member of parliament would be able to vote as a member of parliament, question decisions being made in parliament, but also suggest new laws. This is of huge significance, as one could argue that any decision being made in parliament in being influenced highly by the executive body of state through the use of government ministers acting as members of parliament as they could help push a bill that would benefit the government, or they could try and stop a bill from being enacted if it is likely to have a more negative impact on the government. 
Differently, another reason why the executive and legislature body of state do not follow the separation of powers theory is because of legislation created in 1964 called the Emergency Powers Act. Emergency powers within the law refer to the powers given to the government in a state of emergency where they have to rapidly respond to the emergency and do not have the time to go through the usual legislation-making process in parliament. The usual process when creating legislation would mean that a member of parliament would have to put forward a bill that they believe should become law. This bill is then passed through multiple stages in the House of Commons and the House of Lords until it is agreed upon and given royal assent by the current reigning monarch. This being Queen Elizabeth II. However, due to the emergence that has taken place, the government will enact the emergency powers so that they can make regulations without an act of parliament, take actions without complying with the normal statutory duties they would normally have to and take actions that would usually not be allowed (Institute for Government, 2021). The laws implemented under the emergency powers act are only temporary and get abolished after the state of emergency has ended.  
An example of the government using the emergency powers granted to them in the emergency powers act 1964, is that of covid, where the government declared a state of emergency and implemented lockdown laws due to the global coronavirus pandemic. Under the Public Health (Control of Disease) Act 1984, the government is allowed to enact its emergency powers due to diseases that may cause significant harm to human health. Similar to the Emergency Powers Act 1964, the Civil Contingencies Act 2004 also allows ministers to take emergency powers and can be used when the government needs to bring in new laws as soon as they can (UK Legislation.gov, 2022). The government used the powers given to them in these acts in order to create the Coronavirus Act 2020 (UK Legislation.gov, 2020), which allowed them to have the power to introduce means to slow the spread of the coronavirus, reduce the resourcing and administrative bodies on public bodies and to limit the potential staffing shortages on the delivery of public services (Institute for Government, 2021). These powers also meant that the government could impose strict lockdowns in the United Kingdom to prevent people from mixing unnecessarily and to prevent the spread of the covid-19 virus any further. 
To conclude, the relationship between the legislature and the executive bodies of state does not adhere fully to the separation of powers theory. There are some very clear overlaps within the United Kingdoms' legal system where it can be seen that the executive body may exert more power over the legislature body of the state. The overlaps can be considered both a negative and a positive thing within the law, as although the bodies of state may have more power over each other, it can be seen as a positive in times of emergencies when temporary legislation can be made in the public’s best interests to help protect the public and the United Kingdom as a whole from any natural or man-made threats.
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