	



[image: ]
	Disclosure: A perennial policing issue



	

	July 2022



Mark O’Shea 




	Assignment 3

	Assignment 3: Disclosure: A Perennial Policing issue. 





	Introduction: 
The Police Service across Wales and England has failed to effectively deal with disclosure of unused material (disclosure,) as required by the law set out in the Criminal Procedures and Investigations Act 1996 (CPIA) (Crown Copyright, 2020) since the inception of the legislation (Smith, 2020). This paper will examine the historical context, the risk of miscarriages of justice and its effect on public confidence in policing and the strategic responses to the challenges that disclosure; particularly in a digital age presents.  
This continuing challenge examines the operational impact on policing and the wider criminal justice system with particular focus on key policing interdependencies such as police culture, training and the experience of investigators in 2022 to deal with disclosure. The paper will reflect on the issues highlighted in the 2011 and 2012 reviews of disclosure in criminal proceedings conducted by Lord Justice Gross and the issues highlighted in the most recent reviews of disclosure practice conducted by various Attorney General’s from 2005 through to the most recent review conducted in May 2022. The paper contends that the police service has failed in the 11 years since the first Gross review, to address disclosure effectively and it is now time for the service to invest sufficient training resources and strategic oversight to address the systemic and cultural failings; highlighting, the poor engagement on this subject by Inspecting and Superintending ranks in changing police culture and practice as it relates to disclosure.




Public confidence in the efficacy of the police service was rocked by a series of miscarriages of justice during the 1980’s and 1990’s as high-profile cases collapsed, or convictions overturned on appeal due to failings in disclosure. These cases include the Guildford four, Stefan Kizko and Judith Ward cases (Taylor, 2001) (Smith, 2020) These failings led directly to the enactment of the Criminal Procedure and Investigations Act in 1996 intended to set out how the police service of Wales and England conduct investigations and specifically how material gathered during the life of an investigation is ‘revealed’ to the Crown Prosecution Service and in turn ‘disclosed’ to the defendant in a criminal case. The ethos reflects the Article 6 right to a fair trial by ensuring any exculpatory material is available to a Defendant. The law is set out in the Code of Practice (Crown Copyright, 2020) however both the NPCC and the College of Policing have accepted that they have repeatedly failed to train and equip Officers and Staff to manage disclosure effectively during the past 20 plus years (National Police Chiefs' Council, College of Policing, CPS, 2018). This difficulty in getting to grips with ‘disclosure’ continues to the present day, and in recent years the collapse of significant cases, R v Mouncher, R v Allen and R v Itari  (BBC Radio 4, Law in Action, 2018) has led to heightened media interest and renewed governmental focus on the police and Crown Prosecution Services ability to deal with disclosure, (House of Commons Justice Committee, 2018). In 2020, the Attorney General issued revised guidelines to the Police and the wider Criminal Justice System (Attorney General , 2020) The effect of these changes were significant for policing as they changed the operational delivery of disclosure management protocols between police and CPS and have led directly to three versions of the National Disclosure Improvement Plan (NDIP), (National Police Chief's Council, College of Policing, CPS, 2019) (National Police Chiefs' Council, College of Policing, CPS , 2020) In addition, following severe criticism of the CPS and police by their respective independent inspectorates (HMIC & HMCPSI, 2017 )the CPS have revised the Disclosure Manual and the Directors Guidance (Crown Prosecution Service , 2021) on case file preparation. 
Despite all of the guidance and strategic plans, this paper argues that the police are still failing in a number of ways to get to grips with disclosure.
The theoretical application of the ‘Thinking Approach’ to disclosure advocated in the Gross Review and later manifested in the NPCC/CPS NDIP has yet to embed itself, and the basic concepts of disclosure practice such as the ‘relevancy test’ (Crown Copyright, 2020) are yet to be widely understood. This renders miscarriages of justice still possible and indeed highly likely until disclosure is interwoven into every aspect of police investigative practice. (Attorney General’s Office , May 2022)
Theoretical Explanation
There has been much written in the past two decades by academics and judicial practitioners on the application and legal theory of disclosure as well as a myriad of case law, (Taylor, 2007) (Taylor, 2001) (Centre for Women's Justice , 2020) (National Police Chiefs' Council, College of Policing, CPS, 2018) (Gross, 2011) (Smith, 2020) (Richard Horwell, 2017)et al. 
The current Attorney General said in May 2022, 
“Disclosure remains one of the most important and complex issues in the criminal justice system, and it is a priority for this Government to encourage improvements in disclosure practice in order to ensure the disclosure regime operates effectively, fairly and justly.” (Attorney General, 2022)

The public’s trust and confidence in policing has been significantly undermined by the collapse of nationally prominent criminal cases (Taylor, 2007) (Richard Horwell, 2017) (Lord Chancellor and Secretary of State for Justice, 2021) and has the risk of continuing to do so unless the police service rises to the challenge of dealing effectively with disclosure. In its annual report for 2015/16 the Criminal Cases Review Commission stated,
“In the past twelve months this Commission has continued to see a steady stream of miscarriages. The single most frequent cause continues to be failure to disclose to the defence information which could have assisted the accused.” (HMIC & HMCPSI, 2017)
The complexity of policing in a digital age is exponentially increasing the risks to the police service (Colvin, 2015) of failing to deal with voluminous amounts of data in accordance with the CPIA and the Data Protection Act. There is a requirement for police leaders to get to grips with the highly technical world of disclosure to effectively lead the changes required (Colvin, 2015) (HMIC & HMCPSI, 2017) (House of Commons Justice Committee, 2018)
One of the repeated criticisms in numerous reviews of disclosure (Gross, 2011) is the lack of technical understanding of the rules of disclosure on the part of many senior leaders in policing. As Colvin and Herrington opine in their 2015 paper on Police Leadership, leading a complex multi-dimensional improvement project such as the NDIP requires highly technical policing skills, coupled with effective communication. It could be argued that this lack of technical proficiency by senior operational leaders as well as many strategic leaders is hindering the delivery of the NDIP due to a lack understanding of the basic principles of disclosure and therefore causing a lack of influence being brought to bear on the required improvements mandated by the Attorney General. One of the continual challenges for policing is the upskilling of all ranks and grades on the practical and theoretical application of disclosure rules. Increasing evidence emerging from national assessments of case file quality, (Crown Prosecution Service, 2022) points to a lack of technical understanding of the theories and cultural concepts that underpin disclosure, with roughly half of all case work sent to the CPS by police being graded unsatisfactory due to disclosure errors. This is in part due to a lack of technical competence by leaders in the Inspecting and Superintending ranks. This paper argues that this is hindering the delivery of improvement. 
The 2017 joint report by the Police and CPS inspectorates made it clear that they felt performance was routinely poor by both organisations in managing disclosure. (HMIC & HMCPSI, 2017) Significantly, the joint inspectorates concluded that training provision was poor in policing, but good in the CPS. In addition to the poor training delivery found across the board in policing, the Inspectorates concluded that there needed to be greater levels of importance given to disclosure by those in key strategic leadership roles in both organisations. Creating the right disclosure culture was and remains a key issue in policing (Taylor, 2007) (Quirk, 2006) (Richard Horwell, 2017) (Smith, 2020)
It is now five years since the last formal inspection of disclosure by the HMI’s and in that time the College of Policing (College of Policing , 2019) has issued a number of revised training products and the National Police Chief’s Council has worked with the Director of Public Prosecutions Office to formulate 3 versions of a joint national disclosure improvement plan for Police Officers and Prosecutors, there has also been a new Manual of Guidance issued by CPS to its Prosecutors along with two versions of guidance issued by the Attorney General in 2020 and 2022 with a commitment that the Attorney will review Disclosure governance every year. The cluttered landscape of guidance documents hinders the delivery of consistent disclosure training and the operational delivery of effective disclosure practice. (Gross, 2011)
The National Police Chiefs’ Council along with the Director of Public Prosecutions established a governance arrangement under the leadership of Assistant Commissioner Ephgrave to address the highly critical Justice Inspectorate report of 2017 (HMIC & HMCPSI, 2017) and other negative reports that focussed on disclosure practice, such as that written by Richard Horwell QC following the collapse of a police corruption trial (R v Mouncher) (Richard Horwell, 2017). A joint national criminal justice improvement board has been established involving police, prosecutors, defence and judicial stakeholders to address the complexity of disclosure improvement (National Police Chiefs' Council, College of Policing, CPS, 2018) the complex challenge of improving performance across the entire criminal justice landscape could be described as an enduring ‘wicked’ issue (Colvin, 2015) particularly for policing. 
There are a number of interlocking dependencies in terms of trust and confidence linked to poor or ineffectual disclosure performance, with the most pressing one related to the poor outcome performance in rape and serious sexual offences. The national policing board has made tackling violence against women and girls a national priority and the recently commissioned end to end rape review (Lord Chancellor and Secretary of State for Justice, 2021) has focussed significant attention on the way the police set about investigating rape. One of the challenges is the handling of disclosure of sensitive information about victims and witnesses in rape cases, known as ‘third party disclosure’ which arises from the examination of sensitive personal material derived from sources such as health and social services records or from personal electronic devices such smart phones. 
The rape review (Lord Chancellor and Secretary of State for Justice, 2021) highlighted the impact of poor disclosure practice upon victims of rape, with the Information Commissioners Report (Information Commissioners Office , 2020) into mobile data extraction specifically levelling criticism at the way police extract personal data from electronic devices belonging to victims and witnesses, in what one victim advocate group referred to as a ‘digital strip search’ (Centre for Women's Justice , 2020) The issue of mobile data extraction and disclosure has been addressed in recently published guidelines (Home Office , May 2022). This draft code addresses competing ethical, legislative and operational challenges for policing (Polykarpou, 2022) in a digital age and specifically addresses the reasonableness of the investigative approach to disclosure of digital material. This is a welcome development as it will codify a contentious area of criminal investigative practice but will require a cultural shift in the approach of both police and CPS to the examination of witnesses and victims prior to criminal trials (Taylor, 2007) (Coliandris G, 2008). The oversight of the Judiciary will be an important factor in determining the efficacy of the guidelines (Gross, 2011). It is often the defence who require the examination of the character of the victim in rape cases and since the high-profile collapse of the Liam Allen rape trial (BBC Radio 4, Law in Action, 2018) it is possible to argue that the pendulum of investigative focus, did indeed swing erroneously to a broad degree, in favour of examining the veracity of witnesses and complainants; particularly in rape cases, in clear contravention of a witnesses Article 8 Human Right. This is an example of police operational culture shifting quite significantly in response to the technological dependency of many people in today’s society to social media and other forms of digital interaction (Smith, 2020) (Taylor, 2007). Some have argued (Taylor, 2007)(Coliandris G, 2008) that police culture has received both formal and informal messages on the failure of disclosure practice and interpreted the solution in a way that one could argue is significantly at odds with both legislation and the best interests of victim groups. 
To address the continued challenges of poor disclosure practice and culture across the criminal justice system the police service must be prepared to consider alternative methods of dealing with unused material in criminal investigations. Some have long argued that the current regime can never be made to work effectively and needs a fundamental overhaul (Quirk, 2006) (Polykarpou, 2022) (Smith, 2020). The root and branch change proponents, tend to argue for a new agency that would act as some form of intermediary between defence and prosecutor and somehow sit outside or above the adversarial rubric of the existing Common Law participants of Defence and Prosecution ‘teams.’ In Lord Justice Gross’s review (Gross, 2011), he considered the root and branch reform option by examining other legal jurisdictions in the United States and Europe and discounted that option in favour of sustained and incremental improvement across the existing investigatory and prosecutorial landscape of the Anglo/Welsh system. His learned view was that the tools to effectively manage disclosure of unused material are available, but they just ‘need to be used’ and overseen by the judiciary with effective case management (Gross, 2011).  
Conclusion
In accepting the Gross premise that the adversarial nature of the common law system of dealing with pre-trial disclosure is unlikely to change, the challenge for police disclosure practice and performance in a digital age remains a wicked issue as it is clear that the risks are increasing in terms of non-disclosure of key evidence in criminal cases (Polykarpou, 2022). The importance of effective training and culture has been reiterated in all reviews of disclosure practice (Attorney General’s Office, November 2018 ) (HMIC & HMCPSI, 2017 ) (Richard Horwell, 2017) (Lord Chancellor and Secretary of State for Justice, 2021) (Johnston E, March 2018) (Gross, 2011) et al. Another important element that the police service must get right is investigative ethics, the principle of an independent investigator following reasonable lines of enquiry that either assist the prosecution or defence, needs to be more deeply embedded in the culture of the police (Coliandris G, 2008) (Smith, 2020). There is a fundamental imbalance in resources available to the defence versus the prosecution in the common law model, so ethics and values become more prominent as a factor in terms of disclosure. The ethical decision-making lens of the disclosure officers (Richard Horwell, 2017) (Polykarpou, 2022) must be clear eyed and focussed on the due process of an independent and fair judicial inquisition of the allegation at hand. More work is required to educate police officers on the importance of this vital role in the due process of the Anglo Welsh legal system. It is not an administrative function that can be undertaken lightly, disclosure cannot be seen as an adjunct to an investigation, it must be viewed as a key pillar holding up the integrity of all investigations. To ensure the correct cultural messaging is communicated, this paper emphasises the key role of Inspecting and Superintending ranks in understanding the rules of disclosure. Too many senior members of the police service have little understanding of the legislative framework outlined in the Criminal Procedures and Investigations Act 1996. The culture in policing explored in (Coliandris G, 2008) provides a partial explanation in terms of the discretionary activity required to maintain professional knowledge. Much of the disclosure training delivered since 1996 has been discretionary and ad hoc in nature. For much of the service, the law which governs how the police must conduct an investigation has simply passed them by, leaving many senior leaders ill equipped to get to grips with poor disclosure performance.  The Home Affairs Select committee highlighted the lack of consistency in mandatory training (Home Office, 2019) across all forces and this is seen as a critical factor in the continuing challenge of delivering the National Disclosure Improvement Plan. The Governments response to the select committee was to re-affirm the role of the College of Policing in delivering mandated training. Since the inception of the NDIP in 2018 the College has not mandated any disclosure training for officers outside of their initial ‘recruit’ training, this paper highlights the continuing failure of the service to get to grips with disclosure and sees the absence of mandated training aimed specifically at altering the cultural norms of police disclosure practice as a key area that needs to be addressed urgently.  
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