Business Law Assignment One.

Task One


In considering John and Debra’s wishes in respect of their business requirements, there will need to be consideration to three main business models which will be to trade as either a sole trader, partnership or as a private limited company.

UK law allows for a range of different business models because of this it allows John and Debra to decide what will best suit them and the desired outcome of the business, as stated previously the three main organizations that will be of interest to John and Debra are Sole Trader, Partnership and a Private limited company. 

First to consider would be if John were to operate as a Sole Trader. A sole trader is a single person business where the individual or sole trader makes a contract in his own name (Ma, 2016). This is one of the simplest business models to set up there are no rules or regulations governing the conduct of the business and is the most flexible to operate. A sole Trader would still need to comply with the same obligations as any other business in relation to employment and health and safety law (Jones, 2019). 


When operating as a Sole Trader the main concerns for John fall into the below categories:

Legal Personality.

A sole trader would have no separate legal personality there is no distinction between what belongs to the sole trader personally and what belongs to the business (Taylor, 2019, p. 5).

Personal Liability.

A sole trader has unlimited liability any debts within the business would be the personal responsibility of the Sole Trader, this would mean that any debts occurred could potentially mean that the Sole Trader could be pursued by creditors in extreme cases. If the business fails, the sole trader is responsible for its debts. 

Formalities, Speed and Cost.

To set up the business as a Sole Trader is simple and as stated above one of the easiest business models to set up, it would cost anything however you would need to inform HMRC that you pay tax through self – assessment, and you would be required to file a tax return each year (Gov.uk, 2021).
Naming the Business.

As stated, John would like to name the business something other than his own name, in this case the name of the business must comply with the Companies Act 2006 (ss 1200 – 1206). 

The Companies Act 2006 also states that if using a business name that is not the surname or initials of the sole trader his name and address must be stated on documents such as invoices, business letters, orders and display it on the business premises.

There is a list of prohibited words that cannot be used these can be viewed on legislation.gov.

Regulations and privacy. 

A sole trader would have no regulations, disclosure or public accountability requirements. 

Management

No rules governing the conduct of the business, a sole trader can run the business how they see fit. 

Finance

A sole trader takes the profits and incurs the losses.

Transfer of interest

To cease operations as a sole trader, you must tell Hm revenue and customs if you have stopped trading, you must also send a final tax return. It is possible to change the business from a sole trader to either a partnership or a private limited company you would need to inform HMRC of the changes to the legal structure of your business. 

Taxation of profits.

There is a tax-free personal allowance of £12,570 after this John would be required to pay income tax at 20% on any profit minus business expenses. If the business trades at a higher rate between £50,000 and £150,000 the rate is 40% over £150,000 its at 45%. 

If john trades at a profit over £100,000 will have a restriction put on the tax-free personal allowance and he trades at £125,140 there will be no tax-free allowance. 

The first £1000 of income as a self-employed sole trader would be your trading allowance, you would also be required to pay two types of national insurance when self-employed they are class 2 if profits are £6,515 or more a year and class 4 if profits are £9,569 per year which is currently:

Class 2: £3.05 per week 

Class 4: 9% on profit between £9,569 and £50,270. 2% on profits over £50270 (Gov.UK, 2021).




















A Partnership can form when two or more people go into business together. The Partnership Act (1890) states that ‘a partnership is the relationship which subsists between persons carrying on a business in a common view of profit’. The existence of a partnership is always a question of fact; the receipt of a share of profits is prima facie evidence of a partnership (The Partnership Act 1890 s2(3)).

Legal Personality.

A partnership is like a sole trader as it is an unincorporated business meaning that a partnership has no legal identity of its own.

Personal Liability.

A partnership has no separate legal standing from the partners meaning that any debts the business may produce will be the personal responsibility of the partners in the respect share considering a partnership agreement has been produced. If parties contribute separate amounts into the business the respective amounts could insinuate the legal responsibility each partner will have, for instance as john is putting £50,000 into the business and Debra is willing to put in £20,000 it could be stipulated within a partnership agreement that John is responsible for a higher percentage of the business than Debra. Partners will be ‘equally liable for any wrongful act or omission, committed by any partner during business of the firm where loss or injury is to any person not being a partner in the firm. The firm will be liable’ as stipulated in the Partnership Act 1890 s10. 

Formalities, Speed and Cost.

Setting up a partnership could be relatively inexpensive, the partners would need to register with HMRC for self-assessment, the partners would need to agree on a name and a nominated partner who will be responsible for managing the partnerships tax returns and keeping business records (Gov.uk, 2021). 

Depending on whether john would like to draw up a partnership agreement and enlist the use of a solicitor to do so there will be some legal costs attached. If there is no partnership agreement in the event of a disagreement with any matter section 24 of the Partnership Act will apply which states that ‘there will be an equal share of profits and losses’ and ‘equal share in capital upon dissolution will readily imply agreement to contrary if unequal capital contributions’ (The Partnership Act 1890 s24(1)).


Naming the Business.

The Companies Act 2006 s53 states that ‘a company name cannot be registered, which in the opinion of the secretary of state, would be offensive or which would constitute an offence’. 

As stated previously there are a list of words that would require approval for use however as john has stated he wishes to use ‘Plush Pet Beds’ none of these words would pose a problem. 

 
Regulations and privacy. 

A partnership would be regulated by the Partnership Act 1890. There would be no requirement to disclose information to companies’ house for the public to have access to, however all aspects of the business would need to be disclosed to the other partners.




Management

In a partnership you will have the freedom to run the business as you see fit however each decision must be agreed upon by all partners. 

Finance

As a partner you would be responsible for the profits and losses of the business. If the business closes the partners will be returned the capital in which they contributed. If there isn’t enough money to repay the full amounts the partners must replace the lost capital in the ratio that it was contributed if a partnership agreement has been put in place. In the absence of a partnership agreement there will be an equal share in capital upon dissolution (The Partnership Act 1890 s24(1)). 

Transfer of interest

If a partner wants to ‘sell out’ of the business and the business will no longer cease to exist this is a term called winding up which simply put means the businesses assets will be gathered and distributed. Any changes to the business both partners must be in complete agreeance. If the partnership does dissolve notice of the dissolution must be made including a notice in the London gazette (The Partnership Act 1890 ss36 & 37). 

Taxation of profits.

Each partner will pay tax on their share of the business. Inclusive of income tax and national insurance in the same rates as a sole trader would as you would be listed as self-employed.



A Private Limited Company.


Legal Personality.

A limited company is limited by shares, meaning that the company has its own legal identity and is separate from the people who run it. 

Personal Liability.

John would have no personal responsibility to repay any debts the business might accrue; creditors will only be able to purse any company assets to settle any debt. 

Formalities, Speed and Cost.

You must register the business with companies house you have the option to register by post or online by post will cost £40, whereas online will cost you £12, you will then receive a certificate of incorporation which confirms that the company legally exists. If registering by post this can take 8 to 10 days. 



Naming the Business.

Naming the business follows the same principles and regulation as if a sole trader or partnership however a limited company must put LTD at the end of the business name. you name cannot be the same as another registered business name in this case ‘Plush Pet Beds Ltd’ is available. If john wishes to change the name of the business at any point this would need to be done via Companies house and holds a fee of 
£10 if this is a same day request the fee increases to £50.

Regulations and privacy. 

Trading as a private limited company differs drastically from trading as a sole trader or partnership as john will have far more accountability. Private limited companies also have a vast number of regulations and must comply with the provisions of the Companies Act 2006. There is also ‘external accountability’ to the public which is supervised by the Registrar of Companies. There Is very little privacy with a private limited company as it would need to be registered with Companies house and the records that companies house holds are available for public view this will include the companies’ finances, name of directors and trading address. 

Management

A director would need to be appointed when registering the business and the day to day running of the business is down to the director, they would also be required to follow the companies’ rules, keep company records, report changes, file accounts and the companys tax return. A director can hire employees to deal with some of these tasks however ultimately, they are responsible. Most limited companies have members or shareholders, and they will be able to vote on important decision that will affect the business. 

Finance

The businesses assets and any profits accrued belong to the business, unlike a sole trader john will not have the right to take money out of the business. 

Transfer of interest

To terminate the director’s position will need to be done by following the requirements set out under section 167 of the Companies Act 2006 which stipulates that Companies House must be notified within 14 days using form TM01 (Slorach and Ellis, 2021).

Taxation of profits.

A limited company must pay corporation tax on all profits which is currently 19%. The company must also take income tax and national insurance tax contributions from salary payments, and these get paid to HMRC. If any employees take something that belongs to the business for personal use it must be reported as a benefit and pay any tax due, this could be, company cars, health insurance, travel and entertainment expenses and or childcare. 





 


	
	SOLE TRADER
	PARTNERSHIP
	PRIVATE LIMITED COMPANY

	Protection of personal liability
	X
	X
	Y

	Business affairs remain private
	Y
	Y
	X

	Start the Business as quickly as possible 
	Y
	Y
	X

	Change the nature of the business quickly 
	Y
	Y
	Y






Considering the requests and wishes from both John and Debra on first instance it seems that due to these wishes they don’t strictly fit into either category of a Sole trader, partnership or a limited company, in order to find the most suitable business model for John and Debra, all three business models have been explored in detail and the findings presented to John and Debra to allow them to make an informed decision on how best to proceed. 

John would have to consider which of his requests takes precedent, if his most important request is to protect his liability he could still trade as a private limited company and ensure to trade under a business address there for keeping his personal information as private as possible, you can also set up the business fairly quickly it will however take longer than setting up as a sole trader as there are formalities that must be followed. Despite being able to set up a partnership quickly if john wishes to enlist the help of a solicitor to draw up a partnership agreement this will also take time. 


























Task 2.

All the requests that Emmanuel has listed could be expressed in the legal formality know as an express or partnership agreement, this is legally binding. In the event of dissolution, the courts would readily imply the agreement if there were unequal capital contributions. An express agreement or a partnership agreement would surpass the default terms of section 24 of the Partnership Act 1890 in a legal setting. 

Without a partnership or express agreement in place the default terms set out in section 24 of the Partnership Act 1890 will apply these are as follows: 

· All partners are entitled to an equal share of profits and losses – if the business incurs debt this could work in Emmanuel’s favour however he would also be entitled to less profit if the business is successful. An individual share of profits and losses will be outlined in the partnership agreement.

· No interest paid on capital – Emmanuel has stated that he wishes for 5% annual interest to be paid on capital contribution, this would have to be stipulated within the express agreement.


· Every partner may take part in management of the business – as Emmanuel has expressed concerns surrounding Abigail’s health and potentially being unable to work for long periods of time, and Ray only being a consultant it could create a problem with handling business decisions. Within the express agreement an appointed person or majority partner for day-to-day management.

· A payment or advance beyond the amount of capital which he has agreed to subscribe s entitled to an interest rate at 5% per annum from the date of the advance – this would allow Abigail to claim 5% interest on her loan contribution as it is aside from her capital contribution. 

· No partner shall be entitled to remuneration for acting in the partnership business – this will not allow Ray to be employed as an IT consultant for the business as well as a partner. 

Shown above are some of the default terms outlined in section 24 that wouldn’t support Emmanuel’s requests. It would be in Emmanuel’s best interests to have the terms outlined written up by a solicitor in the form of an express agreement as the default position would support his requests.  
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