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Assignment 3
ESSAY
What made ‘criminous clerks’ such a divisive issue between Henry and Thomas?
‘Criminous Clerks’ were members of the clergy who transgressed secular law by committing serious criminal offences, and in the middle of the twelfth century, the question of how best to deal with them became a major contributory factor in the deterioration of the relationship between King Henry II and Archbishop Thomas Becket, Henry’s former chancellor. 

The issue represented an important point of principle to each, in what would unravel as a divisive and bitter dispute, dragging in the heads of Church and State (such as Louis VII of France) across Western Christendom. Although the wider argument extended beyond this one single issue, it was the tinder that ignited the explosive series of events that followed. It is possible that the issue may have been resolved by cooler heads, through diplomacy, pragmatism and compromise, but it was the obdurate personalities of those involved, within the context of the prevailing history, geography and politics that amplified it from a comparatively simple concept, to being an element of one of the most significant political events in Medieval Europe.

Impatient and energetic, but with an explosive temper
, Henry II ascended the English throne in 1154, inheriting a realm that had been ravaged by a civil war, taking on the unenviable task of restoring peace and order to a kingdom that was emerging from a period of fifteen years of chaos
 - the ‘Anarchy’ - and adding England to his considerable existing empire, acquired through inheritance and his marriage to Eleanor of Aquitaine
 

At the time of his ascension, Henry was still only twenty-one, and although he had shown his mettle in conflict and achieved much in his short life, he was untested as a ruler. Although his claim to the throne had been brokered by Theobald, the Archbishop of Canterbury, and supported by the bishops
, records, albeit retrospectively, indicate a justifiable nervousness on the part of the Church:

And there was no little trepidation in the Church of the realm, on the one hand because of the worrying youth of the king, and on the other because of the well-known antipathy of his courtiers towards the Church’s right to liberty

Traditionally coronation oaths were tripartite in their composition, requiring boxes ticked for protecting the Church, providing justice for all subjects and suppressing evil laws and customs. In Henry’s case, post-anarchic England required an oath of greater substance and an authenticity beyond mere lip-service; Henry knew that the effectiveness of his rule would be measured by both its contrast to the Stephen’s chaotic rule, as well as scrutiny of the content of his oath and the application of its content in practice. Such awareness no doubt led to the addition of a fourth element to Henry’s oath, for his coronation on 19th December 1154 – ‘to protect the rights of the Crown’ – and this elevated Henry’s oath from traditional mundanity into ‘the proclamation of a programme’
, not just to reform and improve, and to implement an efficient state judiciary, in order to mop up the messy hangover of the Anarchy, but also for the restoration of the ‘ancient customs’ ensuring adherence to royal prerogatives. 

Henry knew that his programme would require the support and the administrative, legal, and diplomatic nous of the most able men of the kingdom. He either actively sought or on the unsolicited recommendation of Theobald, was proffered the services of Thomas Becket as his new Chancellor.

Thomas
, who had personally served Theobald with skill and loyalty for nine years, during which, through his articulate diplomacy and a brilliant quick-thinking mind, had impressed Theobald
 and had been rewarded with the archdeaconry of Canterbury for his efforts, was now fast-tracked to what was considered the second most powerful secular role in the land.

Theobald probably considered that he was planting a servant of the Church within the royal court, with such influence that could only benefit it in its future dealings with the Crown. This was a period in which the reach, influence and power of the Church was ever expanding, coinciding with the ascetic movement and the collating and application of canon law
, and it was vigorously defending its rights and liberties against secular interference.

In the first seven years of his reign, Henry sought to recover his castles and lands, the tangible markers of his sovereignty, as well as the authority of the Crown, also lost under the ineffectual and divisive reign of Stephen and throughout, he relied on the support and skills of his chancellor, who had transferred his competencies from the ecclesiastical to the secular court. More than just admiration for Thomas’ professional abilities however, Henry must have believed that his decision was justified, and his judgement vindicated by the close friendship that, as widely recorded, evolved through their working relationship
.

Theobald’s death in 1161, created a vacancy for the Primate of England, and it did not take long for Thomas’ name to be included in speculative talk about occupying it, although the position itself remained vacant for a year. In a reflection of Theobald’s suggested motive of seeking to install a clerk within the king’s inner circle eight years earlier, now Henry looked to replicate the move back again, although there was no veiled intention with Henry’s machinations, as he was explicit in seeking to place Thomas in the see, and in accepting the mitre, for him to continue to wear the two hats of Chancellor and Archbishop, a dual role not without European precedent, as Archbishop Rainald of Dassal did likewise in the service of Emperor Frederick Barbarossa
. 

Throughout the period of the empty see, Henry continued to enjoy the benefits of its income and, as Guy suggests, enjoyed ‘the freedom of having no one of any great importance on hand to give him moral criticism’
 Although he took advantage of an absence of ecclesiastical scrutiny into his own actions, that is not to say that the activities of the clergy itself had escaped his own critical glare.

The clergy was not a small pocket of churchmen separate to, but administering faith to the masses. In the twelfth century, the clergy was formed of a considerable element of the population, ‘perhaps as much as one in six’, according to W. L. Warren
,  consisting of major and minor orders, from bishops and priests to porters and acolytes. Each was defined as clerk, as far as the Church was concerned and far from being separate from the world, these clerks were very much part of the material world, with all its inherent weakness, vice, sin and a tendency to violence and criminality.

This was not lost on Henry, who, having made his coronation oath more of a manifesto for his reign, now sought to put his stamp on the application of English justice, with a corresponding quest to restore what he believed to be the lost customs of his predecessors to their former glory, notably those followed in the reign of his grandfather Henry I. 

Despite the papal schism, which cleaved the Western Church in two in 1159, and saw Henry’s and Louis’ support of Pope Alexander III, in contrast to Frederick’s backing of Victor IV, the ‘anti-Pope’, the Church itself had been enjoying an expansion of its influence, and had been more bullish in defending its rights, lands and influence across the continent, through the application of canon law and the prominent role of an ascetic element. However, the schism placed Alexander personally in a rather precarious position, in seeking to preserve the liberties of the Church but reliant on the continuing support of Henry, and although Henry was aware of his obligation to defend the rights of the Church (as per his coronation oath), and of his own position having been secured by the support of the English bishops, he considered that his prerogatives were God-given and were not to be challenged by the any member of the Church, as Bishop Hilary of Chichester discovered in the Battle Abbey case of 1157
, which also saw Thomas vigorously support his master in his case against Hilary
.  

The combination of Henry’s zeal for the restoration of order and custom, and a confidence in his ability to steer the Church in his chosen direction was motivation to install his own man at the head of the English Church, and so maintain his successful partnership with Thomas and to administer the Church as efficiently as they had administered the realm.

Henry was in no hurry to fast-track the filling of this vacancy. Equally, however, despite Thomas’ previous tendency as chancellor to manoeuvre bishops into vacant sees, he did not seem to work as expeditiously on this occasion, knowing his name was in the frame. Several of his hagiographers subsequently interpreted such reticence as a reflection of his humility and modesty, indicative of his ‘hidden piety’ 
.

Although Thomas had, through his service in Theobald’s household, previously been a ‘clerk’, by definition, and certainly was as an archdeacon, he had evidently taken full advantage of his role as Chancellor, with a house full of silver and gold and procuring the finest foods
. It is likely that Thomas, having hauled himself from a comfortable but relatively unremarkable middle-class existence, rather enjoyed the trappings of his position and was possibly reluctant to abandon it for ecclesiastical austerity.

Although Henry’s motivations in wishing to bestow these dual roles on Thomas may have been somewhat obvious, it does expose a certain naivete, in that having recognised and witnessed the very singularity that made Thomas an effective chancellor and partner in joint ventures of the state, he was unable to foresee that Thomas would not simply replicate the same devotion and loyalty in playing for another side, and Thomas was not a man who could play for two teams at once. His rise though the respective service of both Theobald and Henry, showed that he was ambitious and determined, and not afraid in making enemies and creating rivalries (such as Roger of Pont l’Eveque, his contemporary in the household of Theobald). After the eight years of working closely alongside Thomas, it is flaw of Henry’s character if he did not foresee that Thomas was not going to be a mere figurehead, a puppet archbishop.

If Henry did not anticipate the potential for clashing, we are informed by the hagiographers that Thomas certainly did. Thomas’ ally (in his tenure as archbishop), Herbert of Bosham, reports that when advised in private of the king’s intention, Thomas responded ‘that if by God’s arrangement it happened thus, very quickly you would turn your heart and favour away from me, which is now great between us, and replace it with the most savage hatred’, knowing that the king would ‘demand much’, which he, as archbishop, ‘would not be able to tolerate with equanimity’, with ‘envious’ parties on hand to stoke the fire of ‘endless hatred’
. 

The author of the ‘Lambeth Anonymous’ Life recounts that Henry, not being a man to be denied or defied, persevered in his pursuance of this goal and that Thomas, on the counsel of papal legate Henry of Pisa, accepted. Thomas himself was not Henry’s only potential hurdle, with the appointment formally required to be made with the approval of the Canterbury monks. Although traditionally considered a formality with the monks acceding to the proposed appointment recommended by the king, in Thomas’ case, it was not necessarily a certainty
. 

Thomas required ordination as priest prior to assuming the role of archbishop and this occurred in Canterbury on Saturday 2nd June 1162 with his consecration as archbishop occurring the next day. One can imagine the distaste of his critics at the comparatively low-born Thomas requiring such a patently artificial acceleration process to the primacy, a situation that would not have been lost on Thomas, and made him conscious that, from the earliest days of his archbishopric, his performance would be under scrutiny by the likes of Roger Foliot and Roger of Pont l’Eveque, as well as the Canterbury monks no doubt noting his performance from the outset.

The hagiographers make much of Thomas’ immediate conversion from the king’s man to cleric, ‘throwing off the old man and putting on the new’
 (although, as above, some believed that that pious aspect was always lying dormant within him) as easily as he threw off the rich vestments of the favoured courtier and put on the surplice of a humble priest. In fact, he did neither in the immediate aftermath of his consecration and could only be weaned off his layman’s pastimes of hunting and falconry
 incrementally, as he remained at the twin helms of chancellor and archbishop (as was Henry’s desire) until the Autumn of 1162. 

Thomas either genuinely could not manage the respective onerous duties required in steering two courses simultaneously, or else saw that by maintaining the current trajectory, any decision-making required on his part would leave him exposed on all quarters; he could please some, or none, but never all, and whilst Henry was on the continent, and with no prior knowledge of Thomas’ intention, within five months of his consecration, Thomas resigned the chancellorship, scuppering Henry’s long-term intentions, and triggering a rage directed at his newly enthroned archbishop which would not be his last.

As if confirming or justifying his election, and his later decision to commit fully to the archbishopric - to his rivals, to the Canterbury monks, or even to himself - Thomas undertook several actions confirming his loyalty to the Church over the state, by initially seeking to recover lands that had been lost to the Church. This was merely continuing the same project commenced by Theobald, and, initially, was not particularly controversial. However, it appears that this was a mere appetiser, for Thomas got the taste for the successes and became more aggressive in his pursuance, making enemies of courtiers, such as John the Marshal
.

If Thomas believed that these early actions formed part of his responsibility to the Church and were supported by canon law (an area in which he personally was not especially exceptional), then he evidently became bolder in his battles, taking them to the king directly. It may be that, despite Thomas throwing away the mantle of chancellor, Henry believed that ‘his man’ in all but title was still in his service. However, Thomas made it clear that he was content to cross the king, and whilst on the face of it professed to defend the liberty of the church, his actions did not concern matters could not have been resolved and which showed Thomas as ‘obtuse and cantankerous’
 and provocative to Henry, perhaps deliberately so. 

These actions included Thomas defiantly taking a stance against a new form of taxation, which may have rightly triggered the indignation of the sheriffs, whom it impacted directly, but had no effect on the Church’s finances
, and excommunicating William of Eynsford, one of Henry’s tenants-in-chief, who had objected to the installation of a priest named Lawrence to a vacant church in his manor. Thomas was forced to reverse this latter decision, and although these were really just peripheral squabbles, by this stage the damage was done, prompting Henry to state ‘now I have no more love for him’
 and forming the less than cordial backdrop to what become their major clash, the issue of criminous clerks, which, by never formally being adequately resolved, would instigate the domino effect of Thomas’ arraignment, escape, exile and murder.
Criminous clerks were those members of the clerical orders who, accused of offences, including the most serious of crimes, by virtue of their being part of the Church hierarchy could rely on any resultant proceedings against them being conducted by the church courts, rather than the secular courts which fell under the king’s administration. The contention was that any individual with even the merest affiliation to the Church, would be subject to the judicial proceedings of a church court, whose sentences would differ markedly to those of the secular court, which invariably entailed death or mutilation, sanctions eschewed by the church. The sentences handed down by the church courts would often entail unfrocking, penance and pilgrimage or a period in a monastery for transgressors, no doubt to reflect on the error of their ways. 

In comparison to the brandings, castrations and executions meted out to their lay equivalents, it is fair to say that clerks had the softer option, although Guy argues that there is an element of myth that the church proceedings were totally toothless, in that in such cases where an offence was not proven and an acquittal would have to be given in the secular court, the Church could still dish out similar punishment as it would do for a conviction
.

The ascetic movement in the twelfth century vigorously sought to push for the rights and liberties of the Church, and to place the Church as distinct and separate to the secular world, having its own practices and procedures, administered by canon law, as recorded in Gratian’s Decretum, and free from the interference of the state. 

Henry too, in his quest to restore order and define clear boundaries, wished to establish the demarcation between the state and the church, but the nature of criminous clerks was a matter that blurred the lines and had been a matter of contention for some time, with Henry’s royal judges notifying him that more than one hundred homicides committed by members of the clergy had gone unpunished
 (at least in secular eyes). 

Although canon law intended to keep everything in house, it did, in fact allow, in exceptional cases, for a convicted clerk, once unfrocked by a church court, to be handed to the secular court for punishment. In this context, exceptional meant those cases which risked the spiritual welfare of the community, including heresy and witchcraft, but it did at least show that there was scope for co-operation between the two judiciaries.

The respective stances of Henry and Thomas, and how they evolved, may be seen by examining several cases in which they were involved. Henry's first recorded views through correspondence from John of Salisbury
, date from a case two years into his realm, involving Osbert of Bayeux, the archdeacon of York, who was alleged during Stephen’s reign, to have poisoned William Fitzherbert, the deposed Archbishop; Henry defended the rights of the Church
, based on canon law, to try one of its own. 

Perhaps Henry was just not inclined to be particularly sympathetic to William, an unpopular nephew of Stephen
 and this influenced his stance at this stage regarding Osbert’s fate. Perhaps however, Henry’s about-face concerning the treatment of criminous clerks was prompted by a retained resentment from the lecture given by Bishop Hilary in the Battle Abbey case, of Royal prerogatives being trumped by papal authority, or perhaps it was the case in Scarborough in 1159, in which a country dean had taken a bribe of twenty-two shillings to provide an acquittal of a woman accused of adultery, in which Henry took an interest and which riled him
 

Henry’s amended position, however, was fully evident in his intervention in the case of a priest convicted of stealing a silver chalice from the church of St Mary le Bow in London, in which Thomas ordered that the cleric be unfrocked and stripped of his living. Although this, to twenty first century eyes would seem to be a proportionate response, Henry wanted this cleric to suffer the death penalty or mutilation, in the way a layman would, upon conviction of the same, and citing the canon law, which allowed the surrender of felons in exceptional circumstances. Canon law forbade the imposition of corporal or capital punishment, but on this occasion, and although not an exceptional offence by any definition, Thomas buckled, and the defendant was produced to the secular court for branding ‘to placate the king’
.

As Henry before him, Thomas then changed his own stance and in a particularly seedy case, in which a Worcester priest was accused of murdering a man whose daughter he was sleeping with, Thomas stood his ground and, on this occasion, ‘arranged that the clerk be kept in the bishop’s custody so as not to be handed over to royal justice’
.

It seems rather harsh that the clerical silver-thief likely suffered a more draconian fate than that which was to be meted out to the clerical murderer, who certainly would have avoided any corporal or capital sentence (being anathema to the Church), but this shows Thomas less inclined to care about the proportionality of the sentence imposed or the fate of the individual, or even the severity of the offence, than his evermore entrenched adherence to his principles, that the Church’s liberties were not to be encroached upon, and that judicial proceedings against clergy were to be contained wholly within the remit of the Church.

Probably the most contentious case was that of Philip de Broi, who had already been acquitted in a church court following a charge of murdering a knight, a judgement which provoked little controversy initially. This changed when a circuit judge, with concerns about the verdict, attempted to re-open the case and whose efforts to get Philip to appear before him were not only refused, but were met with grievous insults. This was reported back to the king, who took this defamatory slur on one of his agents as a slight on the Crown and ordered a new trial for Philip, which Thomas insisted had to be in the church court, and to which Henry, acquiesced
. This was in fact the second hearing in a church court for a murder for which he had already been acquitted and Philip successfully pleaded his case that he did not need to provide any further defence. 

Regarding the charge of insulting the king’s judge, however, he also refused to answer the charge claiming that this was below him. This lit the fuse for the king’s lawyers who demanded the appropriate sanctions were applied and Thomas, with reluctance, stripped Philip of his church livings sentenced him to exile for two years but before which, and seemingly against the tenet of no corporal punishment, handed him over to the local sheriff to be flogged in front of the affronted judge. It should be noted that Philip was fully acquitted of the murder and that the punishment, fairly severe in the circumstances, was for insulting a judge (and for refusing to answer the charge), but Henry saw the whole affair as an insult and challenge to his authority, and for which the death penalty was appropriate. This was never going to be forthcoming from the bishops who were, apparently, united on this front with their Primate and for Henry, this crossed the line in the sand.

In support of his position, Thomas had found his motto, and ever after clung to it – ‘God will not judge twice for the same offence’
. He considered that the unfrocking of a clerk constituted part of the sentence and it would only be for any subsequent offence committed by the same individual, now a layman after unfrocking, that secular justice would be applicable. This contrasted to Henry’s view that the unfrocking merely served as a mechanism to convert a clerk to a layman there and then, for which he should be restored to the secular court for sentence proper.

In adopting this point of principle, and using this mantra in which he sought to afford it the authority of canon law, but which it did not truly have
, Thomas was mostly influenced by the counsel of two of his staunchest allies; Herbert of Bosham, served as Thomas’ divinity teacher and was an enthusiastic advocate of the ascetic view that the clergy, as class separate from society could only be judged by Christ, and John of Salisbury, a friend of Thomas, who in his Policraticus argued that no-one should be punished twice for the same offence
.

At this stage, Thomas could have the confidence of being backed-up by most of the bishops, and importantly, also by his severest critics, Gilbert Foliot and Roger of Pont L’Eveque. This, however, could have been a dual blessing and curse, in that whilst it bolstered the position he was currently in, it afforded him little wriggle room if he needed to resort to compromise or negotiation, without being accused of betraying the Church or crumbling before the king. In ditching the chancellorship and squaring up to Henry, he had burned one bridge and could not afford to do so to his one remaining. Thomas had committed to his position and like Macbeth, he was ‘stepped in so far, that…returning were as tedious as go o’er’. 

Henry does have the partial defence that he had an obligation to restore justice to the realm, but his determination to best his former friend at all costs, arguably caused a blinkeredness that triggered what may be considered the nuclear option, that, at the council of Westminster in October 1163 of forcing the bishops to acknowledge the ancestral customs
 of his predecessors, notably his grandfather Henry I, by which he intended to get them to resolve the issue of the criminous clerks, and take the Church under his control by a more circuitous route
. 

This prompted Thomas, in return, to make an oath to recognise the customs, salvo ordine nostro – ‘saving our order’, in effect installing a caveat which would allow the interests of the Church to override any of the customs. Henry did not fall for it, and this triggered the subsequent councils of Woodstock and Clarendon. By this stage Thomas, through many threats, cajoling and sweet-talking behind the scenes, including from a papal emissary, had relented to the extent that he was prepared, with some reluctance, to make an allegiance to the customs ‘in all good faith’, a much diluted caveat which neutralised the potency of the Church’s previous fallback of salvo ordine nostro. 

Henry’s wrath at Becket, however, could not be tamed and at Clarendon, he had the Constitutions drawn up (although at such a speed that they had likely been previously drafted)
 and which, in effect converted what were merely ‘customs’, that is traditions that were generally accepted, into enforceable provisions, and including a number of controversial clauses which were evidently intended to restrict the movements and rights of the Church, chief of which, not surprisingly, was the matter of criminous clerks.

The criminous clerks clause was, perhaps deliberately so, rather vague but appeared to relate to any case, regardless of offence, in which a clerk was involved, requiring proceedings to be opened in a secular court, tried as required in a church court and if convicted, returned to the secular court for sentence and punishment, thereby controlling the start and finish of the proceedings of all cases
.

Thomas provided verbal assent to the constitutions but almost immediately regretted doing so and refused to add his seal to the document, which was subsequently prepared as a tripartite chirograph
, a copy of which was provided to him (the others to Henry and Roger de Pont L’Eveque). Thus followed the trail of events that led to Thomas’ arraignment at Northampton, his escape, his exile, his ongoing remote feud with the king, his return and his martyrdom.

For his part, Henry, at the outset, had a genuine grievance and an argument warranting some sympathy, that a large swathe of those protected by the Church and who were in essence not too dissimilar to the laymen in their own communities, were spared the appropriate punishment for comparable serious crimes, and who by rights, as members of the clergy, should have set a greater example. Having committed to his coronation oath, Henry believed that this situation was a serious impediment to his aim of restoring order and most especially, justice, or at least, an equable justice. Had he managed to curtail his anger, his sense of Thomas’ betrayal and the effrontery he felt of his authority being undermined by the Church, it is likely that the king could have resorted to and sought to adapt the scenario that existed already, that those convicted of exceptional offences could, once unfrocked, be handed over to the secular authorities for appropriate and proportionate punishment. 

It seems that it should not have taken any particularly convoluted legal argument to persuade the bishops that ‘exceptional’ cases could be extended to those offences that the Church itself would have recognised as the most heinous, such as rape and murder. This would not necessarily have immediately swayed those, such as Thomas and Gilbert Foliot, who believed that all judicial proceedings, including sentence, should be conducted by the Church, but it could have weakened the united front of the bishops, and with his potential leverage on a precarious pontiff, could, with a calm head and a suitable degree of statecraft, even have received papal consideration and approval.

In his mitigation, Thomas was thrust into a position that several bishops, the canterbury monks, and perhaps even he himself, did not feel he was qualified or suitable for and his dogmatic adherence to this particular principle was in order to teach Henry a lesson and to prove everybody else wrong.

Both Henry and Thomas had previously shown some flexibility, even if reluctantly, in their approach to the matter of criminous clerks – Henry by deferring cases to the church court and Thomas by handing over convicted clergy for (corporal) punishment. From a certain perspective, the whole issue of the criminous clerks just appears to be the convenient focus in a game of brinkmanship, set within a particular historical context and incidental circumstances, in which the stakes were stacked ever upwards by two individuals who may have been driven by various motivations, but with a common one being an unshakeable pride and obstinacy.
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