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[bookmark: _Toc151400268]Introduction

Contracts are made up of numerous elements and factors. Important elements and explanations will be provided to reveal important details about what makes a contract valid between two or more parties. Information and real-life examples will be provided and explained in detail of contracts within the Construction environment. A contract is important during any commitment the employer makes to an employee or in any other stretch of life. This will explain what makes a binding contract and any implications if one or both parties should break the contract at any stage of the process. A conclusion will be made on the assessment and information provided. All information will be referenced and credited appropriately. 











[bookmark: _Toc151400269]1 What is a contract? (Anon., n.d.)

A contract is a mutual agreement made by two parties that creates an obligation to perform a particular duty. The terms of any contract are enforceable by law once agreed upon, there are essential elements required in making a contract valid by law. Once a contract is written and looked over by both parties and accepted, both parties are bound to the terms and conditions of the contract. Any breach of this contract can result in legal issues.


1.1 [bookmark: _Toc151400270]Essential elements making a contract valid (Martin, 2023)

1. Offer
An offer would be provided from one party to another. The offer needs to be given and accepted by appropriate competent people from both parties. The contract offer information must be lawful, discussed, and obliged by both parties in question. This offer will lawfully entail a promise that the terms and conditions of the contract are met by both interested person/s. 

2. Acceptance
The acceptance of a contract is from the original contract looked over and signed by both interested. The acceptance of a contract makes the contract agreed upon set in stone, this contract must be made so that it cannot be changed at any stage. Communication with both bound into a contract should be maintained throughout. For example, if any modifications were to be made during the contract being signed and accepted, the original contract would no longer be valid. 

3. Consideration
The consideration of a contract is an essential element consisting of the agreement of value in goods, protection, or potentially personal protection from personal harmfulness resulting from the original agreement. A mutual obligation is essential to ensure a contract is understood and followed by acceptance of the offerees proposal. 



4. Intention to create legal relations
For the contract to be legally binding, the contract must create legal relations. This creates a legally binding and enforceable agreement between parties. Both parties must understand what they agree on and make a mutual agreement, subject to legal commitments. If both parties don’t understand and agree to even one commitment from a proposed contract, the contract isn’t binding and therefore not in effect. For example, if a client wanted a construction company to agree to a contract for a brand-new house build if the construction company doesn’t agree to all the proposed contracts, there will be no contract unless issues are resolved, and a new contract is made with renegotiations.

5. Authority and capacity
Each party must have the legal capacity to enter the mutual contract. Being of legal age is very important or even having the correct mental capacity to enter into the agreement. If one of these examples were to attempt to enter a mutually agreed contract, a judge would have the authority to completely void the legal document. 

6. Certainty
There is a general rule, if the proposed terms of a contract are vague and indefinite and not seen as reasonable certainty of intentions by both parties, there may be no contract enforceable by law. For a contract to be enforceable by law, inclusions such as certain terms and the ability to fulfil these essential terms with a guaranteed approach. The terms need to be clear and unambiguous.











1.2 [bookmark: _Toc151400271]Breach of contract and implications

Using construction as an example. If an employer and construction company were to mutually bind into a contract agreed upon by both parties. The offeree of the proposed contract will write up a contract made up of important elements necessary for a particular contract. The offeree will create the contract with important terms and conditions, which need to be accepted by the construction company, the company willing to take on works will need to read the terms and conditions of the contract thoroughly before going into a mutually agreed binding written contract signed by both parties. If anything isn’t agreed upon or followed by a proposed contract and doesn’t get signed, either it needs to be discussed and altered to become enforceable by law, or the contract will become void and not enforced into a law agreement. 






1.3 [bookmark: _Toc151400272]Discharge of a Contract

Where a contract would come to an end in Construction, in terms of…
· Performance – This can occur when both parties who were bound into a contract have both successfully obliged and completed the contractual agreement. This is considered a straightforward plan to discharge from a contract mutually.

· Agreement – Once terms and conditions from the original contract have been met/fulfilled the contract is ended this way. Furthermore, termination of the contract is allowed to end even if the primary terms and conditions of the contract haven’t been fully met or completed.

· Frustration – Frustration can occur when an unforeseen circumstance can affect performance and happen during a project. No party would be at fault due to an unforeseen circumstance.


1.4 [bookmark: _Toc151400273]Non-binding Contracts and Misinterpretations (Hayes, 2022)


Table 1: Types of misinterpretation involving Construction.
	Types of misinterpretation

	Construction implications to a project

	False statement
	This misinterpretation could be the effect of a statement being made untrue. For example, if an untrue statement of fact or law is made between two parties, causing the offeree to suffer a loss, this could lead to legal action.

	Inaccurate cost estimations
	If a construction company is to provide a cost estimation of works for an upcoming project and inaccurately estimates, this could lead to a dispute with the employer making the construction company liable to pay any damages caused. Circumstances can change during a project; it is the construction company's responsibility to inform the employer immediately if the cost is about to exceed original estimations. This can be made through a document sent to both parties to cover the construction company, legally.

	Misleading information
	Providing misleading information by an employer or construction company as the employee. This can result in one party being misled during any stage of a project which hasn’t been agreed to, this can result in complications legally. If the construction company has been misled during a stage of project that has changed from the original terms of contract agreed by both parties, the construction company will have the right to follow up and resolve, even going higher by taking legal action against the employer.

	Fraudulent
	If misinterpretation and fraud would happen during a contract process. A court could ‘rescind’ any contract, putting both parties back to where they started before the contract was signed.

	Negligent (Anon., 2021)
	A duty of care in tort is owed to the client by the Contractor. This involves the contractor giving a promise to take reasonable care to avoid injury or damage to the property being worked on. The construction company has to be responsible for any possible wrongdoings during work during a project.










2 [bookmark: _Toc151400274]Tort of Negligence in Construction (LexisNexis Construction Expert, 2023)

Tort in Construction is the tort of negligence, this would include ‘professional negligence’ where a company would portray themselves as a professional company, this is known as a negligent act. In construction this could involve the negligent construction of a building, immediate termination of a contract or anything else involved with breach of an original contract. Damages in whole are wholly compensatory, i.e., putting the claimant into the original position without the tort having been committed.
How can builders have civil liability against negligence?
1. Personal injury
2. Financial loss
3. Constructional defects and changes
Claims for builder's negligence could involve these options stated.






3 [bookmark: _Toc151400275]Real-life recent construction court case (Webster, 2020-2021)

Balfour Beatty Regional Construction Limited v Van Elle Ltd [2021] EWHC 794 (TCC)
In this case a subcontract was found to carry out works by a sub-contractor, this wasn’t signed for at the time of works. Balfour Beatty (Main Contractor) was tasked with designing and constructing a sub-sea cable manufacturing facility at the site. 
Balfour Beatty brought in a sub-contractor Van Elle LTD to help with foundation piling. Prior to both parties signing a formal agreement, Van Elle LTD carried out a distinct part of the works known as “the Northern Carousel”. 
Shortly after installation, excessive settlement was discovered, and extensive remedial works were required. Balfour Beatty raised a claim to recover remedial costs. Balfour Beatty argued that the work was carried out before formally signing an agreement, Van Elle argued that the works to the ‘Northern Carousel’ that the works were carried out before both parties formally signed a contract agreement, it was set out in a written quotation that Van Elle had sent to Belfour Beatty earlier. Van Elle argued the quotation was accepted, permitting Van Elle to commence the work on site.
The judge decided that the formal sub-contract governed all the works, including at the Northern Carousel before the parties signed the formal sub-contract agreement. Although their agreement wasn’t binding, the judge considered the various limitations Van Elle sought to make their standard terms of business. 
Conclusion
Construction companies should take care at the outset of the project being spoken about and agreed upon. To determine the terms. Furthermore, this shows the importance of signing a formal agreement before work is started, this will avoid any issues going forward for both parties. A contract is there to be agreed upon by both parties, this contract covers both in case of anything like the example above happening in the future. A contract is in place for the safety of both, understanding the terms of a contract and actually signing the contract, respectively agreeing to the contract, the works should be carried out always following the initial proposed contract.












[bookmark: _Toc151400276]Conclusion

In conclusion, the information included above states how important a contract is before and throughout the agreed works. A construction company receiving a contract from the offeree has an obligation to read through every detail of the terms and conditions proposed by the offeree. If a contract is at any point breached, as stated above this will not be a valid contract through law no longer. As explained above there are different scenarios where a contract may be terminated at any point of the contract, the evidence to support this gives explanation that any negligence, fraudulent or misleading activity can result in a breach of the terms, therefore, potentially leading to a legal dispute between the offeree and construction firm. 
A Contract is put in place for both parties to oblige and go into a bonded contract where both are happy and completely understand the terms. If these terms of a contract are kept throughout the contract, with thorough communication, in case of any estimation changes or deficiencies. Communication between two parties is the best way to keep professional throughout, therefore nothing can surprise either/or party. Any contracts broken can be taken to a court of law, A respective judge will hear the case from both and make a judgment, if agreement from the respected parties can’t be mutually reached, this is the route that may be taken.
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