

	In a legal context, constitutional colour blindness  refers to the principle that laws are to be applied without any regard for the race or ethnicity of an individual. Constitutional colour blindness emphasises that everyone who comes into the criminal justice system should have equal treatment and protection under the law, regardless of their ethnic or racial backgrounds, (Kull, 1998). Despite what a lot of people might think, race and ethnicity are not the same thing; Blakemore (2019), states that race and ethnicity do not often show up on the same level, however, suggests that the concept of race still “forms the human experience”. Race, defined as a few categories of humankind that tends to share certain physical traits that are often quite distinctive, (Blakemore, 2019). The large groups of people that share the same religion, nationality, race, tribal or cultural origin is ethnicity, both are social constructs that have been used to categorise and characterise “seemingly distinct populations.” BMCP6001: Gender, Race, Religion and Crime.
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Several theories suggest that the treatment of individuals accused of crimes often depends on said individuals skin colour, ethnicity, or religious background. An African – American sociologist, W.E.B. Du Bois, created an emancipatory based on the perspectives of individuals who were victims of Jim Crow racism, those who were once enslaved and those who had been colonised, (Rudwick, 2019). Du Bois was a civil rights activist and the whole idea behind his theory was that race itself had little power but partnered with the power it was provided by society, then it had influence or even supremacy. According to Du Bois, there was one single reason that the concept of race came about, that was to maintain social, political, and economic power and control by individuals of European decent. There are several other concepts that were put forth by Du Bois, those being double consciousness and the veil, both of which have become staples of race theory in sociology, (Rashid, 2011). 

Furthermore, ‘the veil’, shows the representation of the separation or invisibility of a Black identity, along with the critical theory of race and double consciousness, the concept perpetuates inequality within all forms of social life and structures. The theory of critical race is the approach that investigates whether racism is present or embedded into social and law structures; critical race theory explores how systemic and historical factors contribute to the racial inequalities against those who have coloured skin or a religious or cultural background that is seen as ‘different or wrong’, the theory was brought about in aim to understand and address these inequalities for a better impact socially, (Kirylo, 2013). The groundwork of the critical race theory explains that it can be described as a social or intellectual movement that is a loosely organised framework of legal analysis, which operates on the idea that race is not natural or biological, based loosely around an outdated theory from Christoph Meiners. However, it is no more than a socially constructed category, in which, the culturally invented category feeds off the ability to oppress and exploit people of colour, (Rudwick, 2019). 

Christoph Meiners, a German polygenist (1741-1810), held the belief that each race originated separately and that each race is unequal within physical, intellectual, social, and moral characteristics, (Golf – French, 2023). Overall, his theory revolved around the idea of a hierarchical classification of races, where each human race was to be ranked based on physical or intellectual attributes that others could perceive. But of course, Meiners’ theories are outdated and criticised for their “ethnocentric and biased perspectives”, (Absar, 2020). Both (Absar, 2020 & Golf – French, 2023), clarify that the theory is outdated as it was based entirely off Meiners bias. In his time, Meiners was known to defend racial slavery as well as opposing Jewish civic emancipation. Golf – French (2023) concludes that regarding Meiners’ anticipated effects of his racial theory, there were practical challenges in comprehending his overall body of work, and the evolution of racial discourse during his era. 

	Within the United Kingdom, there are reports and statistics recorded in aim to assess the progress and challenges related to racial equality in various contexts, one of them being the legal system. Of these statistics and reports, included is data on diversity in the legal system, the race disparity audit, reports on hate crimes, reports on the Windrush scandal and an analysis of the criminal justice system. However, interpretations of improvement can vary, and the effectiveness of initiatives addressing racial disparities is forever an ongoing topic of discussion. Firstly, the Race Disparity Audit, a programme that was made to identify, collate, and present the already existing data on outcomes by race/ethnicity across the public service sector, (House of Commons and Women’s Equality Committee, 2018). The Ministry of Justice (2020) reported that when in the process of compiling data, the Audit uncovered a lack of consistency in the way that the data is collected across Government, making it evidently clear that public services currently lack a streamline approach to collecting ethnicity data, with several agencies not collecting data of any kind. At the time, the Prime Minister stated that the Audit would be “an essential resource in the battle to defeat ethnic injustice,” Teresa May. 

Another report that had the objective of recording and analysis of data within an ethnic focus was the Lammy Review, the review independent of the government has access to data, information and resources that were held within the criminal justice system. The focus of this review was on Black, Asian, and Minority Ethnic (BAME) people, (Lammy, 2017). The issue with the acronym BAME is that it is complex as it encompasses a diverse range of cultures and ethnicities within one small acronym, having the potential to oversimplify any experiences or challenges faced by a certain group of people, potentially masking variations in discriminations, socio- economic factors and opportunities within different ethnic communities, (UK Government, 2021). There are two Lammy Reviews, one by David Lammy (the historic review) and the second by Lammy and the Ministry of Justice. In his review, Lammy (2017) proposed thirty-five recommendations to the government for a better and more equal treatment of BAME people, however some people argued that he should have used a more specific and “nuanced” language to better address the unique issues that certain ethnic minorities face. He explored how the maturity of young offenders differ from the time of the crime committed to later in their life and he investigated how sealing of records work. Overall, his review urged the criminal justice system to take “major steps” to increase transparency and diversity. 

Within the final report, it was found that some racial groups are heavily overrepresented in the prison and probation system, an example of this being Black people, which make up around 3% of the population in the UK, but account for twelve percent of adult prisoners and disturbingly, more than a fifth of children and young people in custody. Another factor that the final report found was that while many ethnic minorities are over represented within the criminal justice system, others are often overlooked, for instance, the likes of Gypsies, Roma and Travellers are not mentioned in published statistics of the criminal justice system (for children), but unofficial estimates say they are substantially overrepresented, again, in youth custody, (Lammy & Ministry of Justice, 2017). The report highlights how big the concern is within the youth criminal justice system, which had been regarded as a massive success story when published figures showed that compared to a ten years ago, there are fewer young people offending or reoffending, (Lammy, 2017). Both Lammy Reviews also show that Muslims, who do not fall within just one category, are overrepresented, and the number of Muslims incarcerated has increased from 8,900 to 13,200 in the past ten years. 

 	Unconscious bias refers to the ingrained or automatic attitudes/stereotypes that influence our judgements or decisions in an unconscious manner, often they are unintentional and affect various aspects of life that could include how we perceive and interact with those around us, (Department for Business & Trade, 2017). The McGregor- Smith Review tells us that unconscious bias training is vital in tackling bias. The review elaborates that prejudiced decision making is incompatible with modern, progressive organisations, i.e. the criminal justice system, but scientific findings put emphasis on how unconscious bias poses an equally significant challenge as conscious bias. To diminish the impact, the civil service now has expanded the implementation of unconscious bias training throughout the organisation, (Department for Business & Trade, 2017).

Next, join enterprise is a principle that allows multiple individuals to be convicted and charged for the same crime if they were acting together with a common purpose, even if the roles of the crime differed massively. The concept holds all participants equally responsible and is a complex and often controversial legal doctrine that can vary in its application across different judiciaries, (Hettenstone, 2023). Hettenstone (2023), goes on to say that it has been frequently in the prosecution of young Black men who are alleged to be involved in gang related cases, and sometimes the ‘evidence’ against them is inaccurate and on the premise of racial stereotypes. Unconscious bias and joint enterprise are distinct concepts but in certain situations they do meet, much of the time in the convictions of gang crime. In the justice system, having an unconscious bias could potentially influence decision relating to joint enterprise cases, therefore impacting how individuals are perceived or charged. For instance, bias might influence perceptions of guilt or innocence based on race or cultural factors, (Hettenstone, 2023). An example of unconscious bias practice associated with crime could be stop & search, where ethnicity was known, the total number of stop & searches increased from 266,000 in 2018 to 577,000 in 2020, the Ministry of Justice (2021) says that 21% of suspects were from the Black ethnic group. 

	Several reports talk about how lawyers have the power and knowledge to challenge racism in the UK criminal justice system, however, there are significant issues to why they chose not to do so. Primarily, Dr Alexandra Cox (Race Consciousness and the Law), highlights that lawyer, present throughout the criminal justice system, pose a distinct ability to recognise and address racism, nevertheless their knowledge and experience remain understudied. This aligns with findings from Khan (2023), accentuating the insufficient financial and educational support enabling layers to confront and eliminate racism within the criminal justice system in England and Wales. 

Siddique (2022) illustrates that more than half of legal professionals (56%) claim to have been witness to a judge acting in a racially biased way. The study conducted by University of Manchester found that judicial discrimination was more present towards Black court users. The survey, of 373 legal professionals, indicated that discrimination including hostility towards Black defendants from the use of ‘you people’ and the imposition of harsher sentences, Siddique (2022). The imposition of harsher sentences was also picked up upon in the historic Lammy report. Even the Ministry of Justice (2020) shows a mistrust among BAME communities, that often stems from experience of unequal treatment in the criminal justice system.

Likewise, the HM Prison and Probation Service (2022), reiterate that one of the basic human rights is the right to equal treatment. After the death of George Floyd (2020) the Black Lives Matter movement brought people from all over the world together in protest, reminding us that racism is a universal experience for ethnic minorities, and needs to be eliminated. Another report, from the Prison Reform Trust (2021), says that ethnic minorities are more likely to be incarcerated than white people, Black 53%, Asian 55%, other minorities 81%. 

To conclude, there are numerous sources that suggest that the criminal justice system in England and Wales is ‘systemically racist;’ the United Nations (2023) gave warning that people of African descent continue to encounter erosion of their fundamental rights and encounter discrimination often. Additionally, ethnic minorities are victimised without assurance nor effective redress from the justice system or authorities, United Nations (2023) also said that the experience often does not differ in sperate parts of the UK. There is ample evidence that the criminal justice system in England and Wales is institutionally racist, says Siddique (2022), and must do better to provide equal treatment to everyone that comes into the system, no matter what cultural or racial background they have. The Muslim Engagement & Development (2020) suggests that there is not immunity to issues of inequality within the UK criminal justice system, and the Government must make use of the recommendations that they are being repeatedly presented with to fix and eradicate the issue. Numerous studies and reports highlight the mistreatment and violation of human rights that ethnic minorities are exposed to, and the government needs to act upon the evidence without further delays. The unconscious bias training is proof that there has been a start on tackling the issue, but there is much more to be done. 
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