


Duty of care is a fundamental cornerstone of tort law. It is vital to ensure individuals are held accountable for their actions when they result in causing others harm; when a breach of duty of care occurs, establishing causation is the next step; this is essential in determining whether the defendant holds legal liability. The essay will foremost discuss how duty of care is established before moving on to distinguishing the difference between factual and legal causation, then critically evaluating the tests for causation, focusing on the but for test and the thin skull rule and analysing the implications and practicality of these tests, then discussing potential reform options to address their limitations before culminating in a brief conclusion.
The definition of duty of care was first established in ‘Donoghue v Stevenson’ (1982); Lord Atkin presented the neighbour principle, which formed the framework to determine whether a duty of care prevails. This framework tests whether it was foreseeable that the victim would be harmed and whether there was sufficient proximity between the individuals. Lord Atkin defined the term neighbours as individuals who can directly and closely face the implications of their actions. This case affirms that individuals should avoid acts or omissions that could injure others, and it closely applies to the context of product liability. In closer proximity to the present day, the ‘Caparo Industries plc v Dickman’ (1990) case added a third aspect to the test and produced a broader framework, which was the need to be fair, just and reasonable to mandate a duty of care; however, the concept of fairness is perceptual and may lead to decisions being discrepant.
A breach in duty of care occurs when an individual fails to meet the standard of care required of them; in the case of ‘Blyth v Birmingham Waterworks Co’ (1856), the ‘reasonable person’ test was rendered; this test is to establish negligence and compares the defendant to a hypothetical individual with average skills, knowledge and judgement and what they would do in the same scenario if the defendant actions failed to meet the standards expected of a reasonable person it would be negligence and considered a breach. It is important to note that professionals have a high duty of care; for instance, a doctor would be held to the standards of another doctor. Professionals have specialised knowledge, unlike standard people, so it would not be reasonable to compare them to someone with significantly less knowledge. This is known as the Bolam test, which the ‘Bolam v Friern Committee’ (1957) formed. The foreseeability of harm is another factor that’s considered to determine whether a breach has occurred; in ‘Kent v Griffiths’ (2000), it was established that the defendant must take steps to mitigate harm from occurring; in this instance, an ambulance was called, but the ambulance service had a delayed response to the call, the risk of harm was deemed foreseeable, and the ambulance service was held responsible for not taking precautions to mitigate the risk. 
Next, causation correlates the defendant's breach of duty of care to the claimant's harm; two types of causation need to be established to necessitate this: factual causation and legal causation. Factual causation is that the defendant's actions did cause the damage (Butterworths Personal Injury Litigation Service, No date). In contrast, legal causation is when the defendant's act is a substantial cause of the harm but does not have to be the only thing linked to the result (Nkrumah, M., 2008). The case of ‘The Wagon Mound, No.2’ (1966) highlights the difference between legal and factual causation; factual causation was clear and established due to the defendant's action (spilling oil) being the direct cause of harm, but legal causation could not be established due to the oil being ignited not being foreseeable by a reasonable person. While physical links to harm are governed by factual causation, legal causation adds an element of fairness, so not every improbable occurrence counts as a liability. However, some may argue that the term reasonable person can be subject to judicial interpretation, resulting in different outcomes in similar cases. 
The prima facie test in factual causation is the ‘but for’ test; according to Tettenborn, A and Wilby, D (2010), the test poses a fundamental question: if the defendant did not commit the breach, would the harm occur? If the harm would not occur, causation would be established. The ‘but for’ test was implemented in the ‘Barnett v Chelsea and Kensington Hospital Management Committee’ (1969); the hospital failed to provide treatment, but due to the patient having arsenic poisoning, which is fatal regardless of medical treatment, the hospital was not deemed responsible for their death and the ‘but for’ test was not satisfied.
There are multiple potential implications of the 'but for' test, for instance, when numerous factors contribute to harm or if there is uncertainty that the defendant's actions were the sole cause. One case that illustrates this is  ‘Cork v Kirby MacLean Ltd’ (1952); this case demonstrates the limitations of the test due to the difficulty in establishing causation due to the claimant's actions; the claimant had epilepsy but had not disclosed this to his employer, although he was at a significant height without guard rails, this presented the challenge of if the claimant did not have a seizure would he of fell as the claimant's injury was not based solely on the defendant's actions, the case highlights how the test may not be readily applicable in complexed circumstances where there are numerous contributing factors, as there is no certainty as an individual cannot predict if the claimant did not have a seizure whether he would have fallen. 
Another example of the limitations of the ‘but for’ test is ‘Wilsher v Essex Ares Health Authority’ (1988).  A baby was born prematurely; the baby required oxygen to survive, but due to a junior doctor giving the baby too much oxygen, the baby eventually became blind. There were multiple causes of the blindness; being born prematurely could have been a reason without the negligence occurring. As a result, the court struggled as it was not clear that if the hospital had not administered too much oxygen, the blindness would not have occurred; despite it being a potential result of the hospital, the court was not satisfied due to the uncertainty. On the other hand, it is fair to presume that if the court compensated the claimant, it could encourage a compensation culture as they were uncertain of the cause of the blindness. 
When addressing reform, both cases could have benefited from the ‘material contribution test’ as opposed to the ‘but for’ test introduced in the ‘Bonnington Castings Ltd v Wardlow’ (1956) case; the claimant did not have to prove that the defendant was the sole cause of harm, but had to demonstrate that their actions contributed to the harm, this test could be used in cases that contain multiple causes that may have contributed to the harm if the defendants actioned still had a significant factor in causing harm to address the limitations of the ‘but for’ test. Mcivor, C. (2013) states that the material contribution test does not demand any evidence between the harm done and the actual breach of the duty of care; this could encourage more individuals to make a claim, which means that individuals who have been affected can gain compensation more readily, but the adverse side is that individuals merely claiming compensation because they would like more finances can likewise claim more comfortably. 
The primary test in legal causation is the thin skull rule, Oliphant. K et al. (2007) state that this rule means that the defendant must take the victim as he is found; this means no matter the degree of harm that's inflicted on the victim and whether it is unusual it is still the defendant's fault as it is a result of his omissions regardless of pre-existing medical issues or factors of old age. A critical case that displays this rule is ‘Smith v Leech Brain & Co’ (1962). The defendant employed the claimant, and he suffered a burn on his lip; this then triggered a cancerous condition he already had, resulting in the claimant's death; the court held the defendant responsible for the death of the claimant despite it not being foreseeable and the claimant's vulnerability. This protects vulnerable individuals from harm and safeguards; however, the claimant getting a burn and dying could never have been anticipated, and the level of liability seems excessive compared to the level of negligence; this rule seems harsh regarding the defendant as it conflicts with the foreseeability principle. 
The thin skull rule applies to psychiatric injuries, and Bennet, D. and Cotter. B (2019) highlights that it applies to recognised psychiatric conditions, for instance, post-traumatic stress disorder, clinical shock and extreme pathological grief; however, it does not apply to distress or fear alone. A case that illustrates this is ‘Page v Smith’ (1996); the judgement concluded that if any type of injury is foreseeable, whether their action results in psychiatric harm or physical injury does not matter; in this case, the claimant already has a mental health condition, so the question arises of was the defendants solely responsible for this? However, this does not matter when applying the thin skull rule. This can be seen as protecting psychologically vulnerable victims, but psychiatric conditions cannot be seen, unlike physical conditions; this could mean a defendant could trigger something unknowingly as someone who has a mental health condition could be affected a lot more than an average person, it presents the challenge as its difficult to perceive when someone's mental health could be affected, one way to combat this and balance fairness and safeguarding could be to set limitations so the rule can only be utilised if the injuries were foreseeable. The thin skull rule could encourage psychiatric claims as claimants could exaggerate their condition in hopes of receiving compensation. 
To conclude, the tests for determining causation, specifically, the 'but for' and the thin skull test, have a critical role in establishing legal liability; however, they have impracticalities. The 'but for' test is a test that appears straightforward and asks a clear question but can become ambiguous when applied to scenarios that have multiple causes of harm or when complications occur in ascertaining causation; this was demonstrated through the use of case law, there are numerous reform suggestions, for instance, utilising the material contribution test more frequently. When discussing the thin skull test, there were numerous advantages, for example, holding the defendant's liability without taking account of the victim's prior conditions or vulnerabilities, which safeguards victims and makes sure they are compensated when experiencing harm induced by others, but on the other hand, can bring a disproportional level of liability in comparison to the level of negligence, which can be unfair and unjust to the victim, concerns were also raised in regards to the application of the rule in cases resulting in psychiatric harm despite this, it does protect individuals who are psychiatrically vulnerable from harm. The thin skull test could benefit from more precise guidelines to protect the claimant and maintain fairness.
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