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There are two main pieces of legislation when it comes to non-fatal offences against the person, these are, section 39 of the Criminal Justice Act 1988 and the Offences Against the Person Act 1861. Within these Acts, there are five key offences. These are: Assault, battery, assault occasioning actual bodily harm, malicious wounding or inflicting grievous bodily harm and wounding or causing grievous bodily harm with intent (Johnathan, 2018). This essay will outline the law regarding the offences mentioned in these Acts and discuss the possible reforms that are needed.

Assault and battery both come under the term common assault. Although both are common-law offences, statute law comes into play as they are both charged under section 39 of the Criminal Justice Act 1988. This offence is a summary offence, and the Act sets out the maximum sentence of six months imprisonment and, or a fine of £5000. In order to form the actus reus of an assault there must be an act which causes the victim to apprehend the infliction of immediate, unlawful force, meaning no physical contact is needed which contradicts the everyday meaning of assault. Failure to act, also known as an omission cannot form an assault. An act can be identified as words said or fear of any unwanted touching, for example, raising a fist as to hit someone (Martin, 2014). However, in the case of Constanza (1997) the defendant had sent 800 letters and numerous phone calls to the victim. The Court of Appeal held that letters could amount to an assault. Also, in the case of R v Ireland (1997) it was held that silence could amount to an assault. The mens rea for assault is either the intention to cause another to fear immediate unlawful personal violence or is reckless to do so. The defendant must intend or foresee their actions will cause the victim to apprehend immediate violence (John and Hogan, 2017). This was ruled in the case R v Venna. 

The actus reus for battery is the application of unlawful force to a person. However, the word ‘force’ can often be misleading as a battery can include light touches as seen in the case of Collins v Wilcock (1984) where a police officer took hold of a woman’s arm and the woman resorted to scratching the officer. On appeal it was held that the officer had committed battery as he was not executing an arrest when taking hold of her and the defendant was entitled to free herself. The touching of clothes can also amount to battery as seen in R v Thomas (1985) where it was said that if you were to touch someone’s clothes whilst wearing them it is the same as touching the person. Fagan v Metropolitan Police Commander (1968) demonstrates how battery can be committed through a continuing act. In this case the defendant did not realise he had parked his car on the foot of a police officer. When asked to move the vehicle he refused. It became battery when the defendant refused to move the vehicle off his foot. Battery can also be committed via omission as seen in Santa Bermudez v DPP (2004) where a police officer searched the defendant and asked if he had any sharp objects on him in which he responded ‘no’. A needle pricked the officer as she searched the defendant’s pockets. The court held failure to tell the officer of the needle could amount to the required actus reus of battery. The mens rea of battery is either the intention to apply unlawful physical force or is reckless to do so (John and Hogan, 2017).

Assault and battery can often confuse defendants who are charged as the words assault and battery are misleading and differ from their everyday meaning. The defendant could lack knowledge and ultimately not understand the crucial details of the offence they have committed (Gray and Co Solicitors, 2021). The offence of battery would often lead to the defendant to believe to have beat up or hit the victim, but it could be that the defendant pushed, spat, scrammed or even touched the victims clothing (Sentencing Council, 2018). Assault differs from its everyday meaning and to the ordinary person they would believe that assault would be violent acts when instead it is threat of violence (DPP Law, 2018). The Law Commission in their reform of the Offences Against the Person in 2015 suggested that there should be more simple and understandable words used for the public to understand the offence being committed. They would like to introduce ‘Physical assault’ which is the intention to apply unlawful physical force to another or is reckless to do so. Also suggested was ‘Threatened assault’ which is the intention to cause the victim to apprehend the infliction of unlawful force or is reckless to do so (Law Commission, 2015).

Assaults where an injury is caused all come under the Offences Against the Person Act 1861 (OAPA 1861). The lowest level referred to in the OAPA 1861 is section 47 assault occasioning actual bodily harm (ABH). This offence is triable either way and holds a maximum sentence of five years imprisonment (Sentencing Council, 2011). The actus reus for this offence is the defendant must commit an assault or battery that caused actual bodily harm (Chisholm, 2021). In the case of Miller (1954) actual bodily harm was defined as ‘any hurt or injury calculated to interfere with the health and comfort of the victim’. Loss of consciousness, even if only for a short period of time can amount to actual bodily harm as seen in T v DPP (2003). In this case the victim was chased by the defendant causing him to fall. The victim then covered his head and was kicked ultimately causing him to lose consciousness. The defendant was convicted of assault occasioning actual bodily harm. It was decided by the Court of Appeal in the case of Chan Fook (1994) that psychiatric injury was also classed as actual bodily harm. This was further approved in R v Burstow (1997) where it was also said that recognisable psychiatric illness must be interpreted in sections 18, 20 and 47 of the OAPA 1861. The mens rea is the same as for an assault or battery (CPS, 2020).

The next offence would be under section 20 of the OAPA 1861 which is known as malicious wounding/inflicting grievous bodily harm which is a triable either way offence (Martin, 2014). In section 20 it states that ‘Whoever shall unlawfully and maliciously wound or inflict any grievous bodily harm upon any person, either with or without a weapon or instrument, shall be guilty of an offence and shall be liable … to imprisonment for no more than five years’ (Offences Against the Person Act 1861). There are two ways in which a person can fulfil the actus reus of section, these are, either wounding and/or inflicting grievous bodily harm (John and Hogan, 2017). A wound can be found in either the internal or external skin and requires a break in continuity of the whole skin (Spartanslaw, 2018). In the case DPP v Smith (1961) it was held that grievous bodily harm in fact means ‘really serious harm’ and that the harm does not have to endanger life (Martin, 2014). In the case of R v Bollom (2004) which involved the bruising of a 17-month-old child, it was held that the harshness of injuries sustained should be assessed according to the victims health and age. Section 20 uses the word ‘inflict’, whereas section 18 uses ‘cause’. The difference in words suggests that different tests should be used, however it has recently been pronounced that these words mean the same thing (John and Hogan, 2017). Section 20 uses the word ‘maliciously’ which simply put means the intention or recklessness to cause some harm which was found in the case of R v Cunningham (1957). This forms the mens rea of section 20 (LawTeacher, 2019).

The most serious non-fatal offence under the OAPA 1861 is section 18 wounding or causing grievous bodily harm. It is an indictable offence and holds a maximum prison sentence of life imprisonment (Law, 2018). Section 18 can be defined as ‘Whosoever shall unlawfully and maliciously by any means whatsoever wound or cause any grievous bodily harm to any person, with intent to do some grievous bodily harm to any person, or with intent to resist or prevent the lawful apprehension or detainer of any person, shall be guilty of felony’ (Offences Against the Person Act 1861). The actus reus of this offence is the same as section 20. The mens rea of this offence is the intention to cause grievous bodily harm and the intention to resist or prevent arrest and reckless to causing some harm (Harwood, 2020).

However, over the past years the OAPA 1861 has come under a lot of criticisms and it can be argued that this area of law needs reform. There have been many recommendations put forward but multiple organisation such as the Law Committee and the Law Commission (Martin, 2014). One of the first criticisms put forward by the Law Commission was that the OAPA 1861 is outdated and uses archaic language due to being over 150 years old and needs reformation. For example, the word ‘maliciously’ as seen in the case R v Cunningham means ‘intention or recklessness’ and not that any ill will towards the injured person was required which completely differs to its actual definition and can cause confusion. Furthermore, the word ‘bodily’ is used across sections 47, 20 and 18 and needs to be replaced. As seen in R v Burstow (1997) which included the defendant severely harassing the victim with silent/abusive phone calls, hate mail and stalking leading to the victim suffering severe depression. Lord Steyn also raised ‘the Victorian legislator would not have in mind psychiatric illness’. It was held that psychiatric injury could amount to grievous bodily harm. This deems the term ‘bodily’ does not apply to the modern mental health issues of today’s society and is misleading as it relates to the hurting of the body and therefore does not represent the modern use of law (Jefferson, 2012). 

Additionally, there are inconsistencies between the offences in the OAPA 1861 and there is an ‘unclear hierarchy’. One example regards to sections 47 and 20 which both require the same mens rea and the same maximum punishment of five years imprisonment. It would seem unjust to have the same maximum sentence when one offence is clearly more serious than the other. However, some associations including the Bar Council and the Criminal Bar believe that reformation of the act is not needed as case law has established new modernised legal meanings and judges are able to interpret case law increasing the function of current law (LawTeacher, 2020).

There have been multiple previous attempts to reform the OAPA 1861. Firstly, in 1998 the Home Office put forward a Consultation Document called Violence: Reforming the Offences Against the Person Act 1861. Alongside this came a draft Bill which would outline four main offences to replace current law (Martin, 2014). Firstly, replacing section 18 would be intentionally causing serious injury which would hold a maximum sentence of life imprisonment and tried in the Crown court. Secondly, section 20 would be replaced with recklessly causing serious injury which would be an either-way offence holding a maximum sentence of 7 years imprisonment. Next, replacing section 47 would be intentionally or recklessly causing injury which would be an either-way offence holding a maximum sentence of 5 years imprisonment. And finally, assault and battery in the original 1998 draft Bill would be changed to aggravated assault which was tried in the Magistrates court with a maximum sentence of 12 months. The Law Commission have since been pushing for this reform to take place, however making slight changes to assault and battery. Instead of these offences being replaced by aggravated assault they wish to replace assault and battery with physical assault and threatened assault which would be tried in the magistrates’ court and hold a maximum sentence of 6 months imprisonment (LawComission, 2015).

To conclude, it is clear to see that the OAPA 1861 and the law regarding non-fatal offences against the person remains to be unsuitable due to the fact the language used is outdated and the hierarchy of offences has clear inconsistencies. 
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