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[bookmark: _Toc43057012]The purpose of employment law and the role played by the tribunal and courts system in enforcing employment law 

The Employment Tribunal (ET) system, formerly known as the Industrial Tribunal system dates back to 1964, initially hearing appeals relating to the assessment of training levies, has evolved to hear cases relating to over 80 pieces of legislation, mostly concerning unfair dismissal, employment discrimination and redundancy payments. The rise in the number of ET’s is primarily due to the introduction of employment regulation, such as The Employment Rights Act 1996.

“The purpose of employment law is to regulate the relationship between the employer and employee.” (Daniels.K, 2019, p. 1) Employment regulation exists to discourage employers from exploiting their power and to encourage employer and employee parity. Employment regulation also gives Trade Unions the legal support needed to maintain and improve conditions of employment for its members. 

Arguments in favour of employment regulation are driven by “the desire to enhance social justice” (Taylor & Woodhams, 2016, p. 26) while counter arguments are mostly economical. It is thought that employment regulation increases employer costs, lowers competitiveness and “harms the people it is intended to protect” (Taylor & Woodhams, 2016, p. 26). A 2005 equalities review found “more than 70% of recruitment agencies had been asked by clients to avoid hiring pregnant women or those of childbearing age” (Cochrane, 2008), thus suggesting that employment regulation is required, particularly to protect minority groups and achieve workplace equality and diversity.  

Most UK employment law cases are heard in the civil courts, and deal with issues governed by employment law, in the form of statues, (Acts of Parliament) or statutory regulations. Common, or case law is established when judges rule on points of principle, which set a precedent - either binding or persuasive, and influences the treatment of future cases. The standard of proof rules for civil and criminal courts differ - applying ‘on the balance of probabilities’ and ‘beyond reasonable doubt’ respectively. European Directives can also influence UK employment law, such as The Working Time Regulations 1998 incorporating the terms of the European Working Time Directive 2003.

Early Conciliation (EC) was introduced in April 2014 to encourage dispute resolution without the need for an ET. Conciliation lasts up to 1 month, which can be extended by 14 days if settlement without an ET is likely. Claimants have a duty to contact ACAS and while there is no duty to conciliate, in most cases, claimants go through conciliation. There are situations when conciliation does not apply, such as whistleblowing cases. 

Settlements reached during conciliation are recorded on form COT3 and are legally binding - claimants cannot then bring a claim to an ET. If settlement is not reached through conciliation, claimants have 1 month to file a claim on form ET1. Employers can defend a claim on form ET3 - if they do not respond within 28 days, the employee automatically wins their claim.

The ET process is complex and time bound. It is mandatory for claimants - employees, ex-employees or failed job applicants, to register their claim with ACAS within the limitation date – 3 months less 1 day from the date employment ended (6 months for redundancy pay or equal pay claims).
ET cases relate to statutory breaches only and are mostly heard solely by a judge. A Preliminary Hearing may be held before the ET, although is not always necessary. Trial bundles are required and both parties must see all evidence being put forward, including witness statements, pleadings, employment documents in chronological order and a schedule of loss. At the hearing, the claimant, respondent and witnesses will give evidence and be cross-examined. The judge considers the case and pronounces judgement, giving reasons for the decision.

Remedy hearings decide compensation awards and is an opportunity for the claimant to provide evidence of loss and for the respondent to produce evidence to reduce the award. A discretionary adjustment of up to 25% can also be applied if either party failed to follow the ACAS code of practice guidance.

“The UK court system is hierarchical, there being a right to appeal against the outcome of cases to a higher court.” (Taylor & Woodhams, 2016, p. 27). If either party disagree with the judgement on a point of law, application for a review of the ET decision or an appeal for the case to be referred to the Employment Appeal Tribunal (EAT) must be made within 14 days.

Rulings made in the EAT can be appealed at The Court of Appeal, although this is rare due to the potential costs. The Supreme Court (SC) is the final court of appeal with regards to UK employment law, with the justices having the final say on major legal issues that affect the nation. For this reason, cases referred to the SC tend to attract public interest, as in the case of Unison and Lord Chancellor (2017) which ruled that “Employment tribunal fees are unlawful under both UK and EU law because they prevent access to justice”. (Simpson, 2017)





















[bookmark: _Toc43057013]The main principles of discrimination law in relation to recruitment and selection and how contracts of employment are established 

“The Equality Act 2010 makes it unlawful for employers to discriminate against job applicants (and existing workers) because of a ‘protected characteristic’” (CIPD, 2017) which are: 	
· age
· disability
· gender reassignment
· marriage and civil partnership
· pregnancy and maternity
· race
· religion or belief
· sex
· sexual orientation

The Equality Act 2010 clearly differentiates between direct and indirect discrimination. Direct discrimination occurs when employers reject applications at shortlisting or appointment due to a protected characteristic. If proven on the balance of probabilities employment tribunals will find for the claimant.  By exception, employers can impose restrictions when recruiting, or for certain workplace practices, providing there are compelling reasons and that such actions are justified, e.g.:
· Recruitment of candidates of particular age, gender or race if the job has a ‘genuine occupational requirement’ e.g. a single sex working environment.
· Rejection of applicants on age or disability for business reasons. Reasonable adjustments to accommodate disabled applicants must be considered.

Associative discrimination occurs when applicants are treated less favourably due to association with someone with a protected characteristic, e.g. with caring responsibilities for disabled people.

Perceived discrimination occurs when applicants are treated less favourably based on perceptions that they belong to a protected group, e.g. perceived to be homosexual.

Indirect discrimination occurs when policies (provision, criterion or practice) are applied to applicants or employees equally but result in some individuals who share a protected characteristic being disadvantaged. This occurs when applicants must meet certain criteria, e.g., job adverts requesting specified length of experience which excludes some applicants from applying. If proven that there is no ‘proportionate means of achieving a legitimate aim’ i.e. genuine business justification, this is unlawful.

[bookmark: _Hlk41302816]Positive discrimination in recruitment and selection is also unlawful.  Prioritising protected characteristics over role suitability is direct discrimination under the Equality Act 2010. Positive action is lawful when applied in line with section 159 of the Equality Act 2010, as found in Furlong and The Chief Constable of Cheshire Police (2018), where  the employers positive action plan had been used “in a discriminatory way” (BBC, 2019)

Compensation awards for discrimination are unlimited and can include compensation for future loss of earnings and injury to feelings.
Five major conditions are required for employment contracts to have legal rights and obligations:
· An unconditional offer
· Unconditional acceptance of the offer
· Intention to form a legal relationship
· Consideration
· Certainty

Discrimination law applies to all workers, regardless of employment status.  Employment law applies only to those with employment contracts, protecting employers and employees. 
The Employment Rights Act 1996 defines an employee as “an individual who has entered into or works under a contract of employment”. (Daniels.K, 2019, p. 40) Statutory rights are a minimum entitlement, e.g. statutory sick pay, however more generous rights such as enhanced sick pay may be included in employment contracts. An employee is entitled to more statutory rights than a worker - someone who “works under any other contract where that individual agrees to personally perform work or services for another party”. (Daniels.K, 2019, p. 40) With fewer statutory rights – they can bring claims for discrimination, but not unfair dismissal claims.

Individuals that are self-employed are not entitled to any of the statutory rights that employees or workers are entitled to and cannot bring any claim to the employment tribunal. Agency workers are protected by the Agency Workers Regulations 2010.

Individuals must be classified correctly, to avoid breaching employment law. If claims are brought to the Employment Tribunal, where the claimant’s status is unclear, a number of tests will be applied to establish the employment relationship, the:
· Control test
· Organisation test
· Ordinary person test
· Economic reality test
· Multiple test
· Mutual obligations test 
 
“The contract of employment describes the basis of the employment relationship” (Daniels.K, 2019, p. 46) and the terms can be categorised as either express terms or implied terms:
· Express terms have been discussed and expressly agreed between parties, e.g. rates of pay and working hours, (may be written or verbally agreed), but cannot reduce employees’ statutory rights.
· Implied terms have not been expressly agreed between parties but are incorporated through:
· Collective agreement
· Statute
· Express corporation
· Implied corporation
· Custom and practice
· Case law
· Work rules
Employers are not legally required to provide contracts, but the Employment Rights Act 1996 states they must provide employees with a written statement of terms and conditions.  The Employment Rights (Misc. Amendments) Regulations 2019 legislates that workers employed on or after 6 April 2020 are entitled to a written statement of employment particulars on or before their first day of employment (previously within 8 weeks). As a minimum, this must now include details of:
· normal working hours and days and whether they may be variable
· entitlement to paid leave
· other benefits provided by the employer that are not covered elsewhere in the written statement
· any probationary period terms and conditions
· [bookmark: _Hlk40817257]training provided by the employer
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Contractual changes, redundancy and business transfers require consultation – failure to consult may result in financial penalty.  Consultation periods for contractual changes and redundancy are set out in the Trade Union and Labour Relations (Consolidation) Act (TULCRA) 1992:
· Fewer than 20 employees (including those on maternity leave) – individual consultations
· Between 20-99 or 100+ employees – collective consultation with Trade Union (TU) or employee representatives for at least 30 or 45 days respectively

Contractual changes should not be made unilaterally as “A contract of employment is legally binding on both parties” (Taylor & Woodhams, 2016, p. 32), although the law accepts occasions when contractual changes are required to maintain competitiveness.

Contract variations are not necessary if:
· Existing terms are broad enough to accommodate proposed changes
· An express contractual right for the proposed variation exists
· General power to vary terms is included
· A flexibility clause allows reasonable contractual changes for good business reasons, e.g. changing the place of work 

Changes that detrimentally impact on employees cannot be made unilaterally. If no agreement is reached through consultation, notice of changes can be given. Employees can continue to work without objection or resign. Continuing to work is not implied agreement – employees may claim breach of contract, while resignation risks claims for constructive dismissal.

Alternatively, contracts may be terminated for some other substantial reason (SOSR), immediately offering re-engagement on new terms and conditions. This may be considered a redundancy dismissal, mitigated by following collective redundancy rules and consultation periods. There is a risk of breach of contract or constructive dismissal claims, but financial compensation would be limited.
 











Redundancy is “one of the five potentially fair reasons for dismissal” (Daniels.K, 2019, p. 188) if it is primarily or partly attributable to the reasons listed in section 139(1) of the Employment Rights Act (ERA) 1996. However, to mitigate risks of financial penalty, consideration should be given to the main requirements of redundancy law.

Employers must give the Secretary of State advance notice of collective redundancies (form HR1) – failure to comply will result in financial penalty.

Employees or elected representatives should be informed in writing, of: 
· Reasons
· Numbers at risk
· Selection criteria
· Process
· Timescales
· Redundancy pay calculations.

The selection ‘pool’ should include employees that do a similar role. Selection criteria must be as fair and objective as possible and can include qualifications, relevant experience, attendance, disciplinary history and measurable performance but cannot be potentially discriminatory. To eliminate bias, scoring should be independent (minimum 2 people).  

Employees at risk must be invited to individual consultation meetings, stating their right to be accompanied. Dismissals must be confirmed in writing and employees have a right to appeal.

Employees with 2 years continuous service are eligible for statutory redundancy pay, calculated on age and completed service years and includes the minimum statutory or contractual notice period (whichever is longer). Enhanced redundancy entitlement may encourage voluntary redundancies. 

As an alternative to redundancy, employers may offer to renew an employment contract or re-engage an employee under a new contract. Employees who refuse without justification lose redundancy pay entitlement where the terms and conditions are the same or similar.

Employees who accept alternative employment are entitled to a statutory minimum trial period of 4 weeks. Redundancy payment can be made following resignation during the trial period, subject to the employer’s agreement.










The Transfer of Undertakings (Protection of Employment) Regulations (TUPE) 2006 protects UK business employees through maintaining their terms and conditions, and continuity of employment where a business (or part of it) retains its identity after business transfer or service provision change to a new owner. TUPE may also apply when a tender process results in one organisation taking over a client from another firm.

When a TUPE transfer takes place, transferred employees contractual terms and conditions, including statutory rights, claims and liabilities move from the transferor to the transferee, and “there can be no dismissal or variation to contractual terms” (Daniels.K, 2019, p. 198) without an economic, technical or organisational (ETO) reason – the transfer itself, either at the time of transfer, or in the future, cannot be the reason for change. 

Employees who object to the transfer on the grounds of detriment arising from the transferee’s intention to change their terms and conditions, may bring a claim for unfair dismissal against the transferor, as ruled in the case of Humphreys and The University of Oxford and The Associated Examining Board (2000). 

Transferors must provide employee information in writing to the transferee including details of any potential tribunal claims that may reasonably be brought. 

In the case of Hare Wines Ltd and Kaur (2017) the Employment Appeal Tribunal (EAT) upheld the ruling that dismissal is automatically unfair if “the sole or principal reason for an employee’s dismissal is the transfer of an undertaking” (McMullen, 2018).  However, dismissal is not automatically unfair if it is due to ETO reasons, as found in the case of Thompson and SCS Consulting (2001), where the EAT ruled that “the principal reason for the dismissals was an ETO reason” (White & Hamer, 2001)
















[bookmark: _Hlk41321027][bookmark: _Toc43057015]The major statutory rights employees have in relation to pay, holidays and working time and the major maternity, paternity and other family-friendly employment rights

“There is a duty of the employer to pay the employee during the period of employment” (Daniels.K, 2019, p. 52). The National Minimum Wage Act 1998 sets minimum hourly rates employees are legally required to be paid. 

The Employment Rights Act (ERA) 1996 requires employers to provide its employees with an itemised pay statement that includes gross pay, deductions and net pay, on or before the agreed pay date. Employers may make authorised deductions only – those authorised by statue or law (NI, PAYE, CCJ’s) or those based on provisions in employment contracts or with express written agreement from employees.

The ERA 1996 entitles employees with one month continuous service a guarantee payment if they are not provided with work on days they are normally required to work - except where the exclusions set out in section 29 of the Act apply, as found in Purdy and Willowbrook International Ltd (1977).

[bookmark: _Hlk41335065]Employees are entitled to Statutory Sick Pay for absence of 4 consecutive calendar days or more up to a maximum of 28 weeks in a 12-month period. Annual leave continues to accrue and employees are entitled to be paid in lieu of, or carry over unused leave into the next holiday year. 

The Working Time Regulations 1998 define working time as any period when a worker “is working, at the employer’s disposal and carrying out their duties” (CIPD, 2020), this includes working time requested by the employer, e.g. attending training. The main rights of workers, include:
· a limit of 48 hours per week averaged over a 17 week reference period (employees can opt-out)
· minimum uninterrupted rest periods: 
· 20 minutes per 6 hours daily working time
· 11 consecutive hours per 24-hour period	
· 24 hours per 7-day period
· a statutory entitlement to 28 days paid annual leave (including 8 statutory holidays), pro rata for part-time employees

[bookmark: _Hlk40640082]Where hours of pay vary, the holiday pay calculation must be averaged over a 52 week reference period and include additional payments – overtime, bonus and commission. In Lock and British Gas Trading (2016) the Court of Appeal ruled that “holiday pay must include compensation for any results-based commission that would ordinarily be earned” (Moss, 2016) 






Women are covered by maternity protection during “periods of antenatal care, care at work during her pregnancy and maternity leave” (Daniels.K, 2019, p. 100) – including protection against dismissal, discrimination and detrimental treatment. Employment rights are protected whilst employees are pregnant or on statutory leave, including the right to receive incremental pay rises and accrue annual leave.

All pregnant employees are entitled to maternity leave. Written notice of pregnancy is required by the ‘qualifying week’.  Risk assessments must be undertaken to identify potential harm to employees and unborn children – those unable to fulfil normal duties whilst pregnant must be given a suitable alternative role or be suspended on full pay on the grounds of maternity. Expectant mothers and adoptive parents are entitled to paid time off work for antenatal and adoption appointments.

Employees may take up to 52 weeks of Statutory Maternity Leave (SML):
· 26 weeks Ordinary Maternity Leave (OML); and
· 26 weeks of Additional Maternity Leave (AML). 
The 2 weeks following childbirth (4 weeks for factory workers) is the Compulsory Maternity Leave (CML) period. Employees on maternity leave are entitled to work up to ten ‘Keeping in Touch’ days.
 
Statutory Maternity Pay (SMP) is paid for up to 39 weeks - employees not entitled to SMP may be eligible for Maternity Allowance instead. Employees are still entitled to SML and SMP if their baby is stillborn or dies after childbirth. 

Following OML, employees are entitled to return to their previous job on the same terms and conditions. Employees who return following AML, are entitled to return to their previous job, or (where this in genuinely not reasonably practicable), a suitable alternative job on no less favourable terms and conditions. 

Employees must give 28 days’ notice of their intention to take paternity leave. Statutory Paternity Pay (SPP) is paid for up to 2 consecutive weeks - paternity leave cannot start before the baby is born.

Shared Parental Leave (SPL) allows parents to share up to 50 weeks of leave and 37 weeks of pay – SPL cannot start until after the CML period has ended. Employees on SPL are entitled to work up to ten ‘Shared Parental Leave in Touch’ days.

To qualify for SMP, SPP or SPL, employees must have:
· worked for their employer continuously for at least 26 weeks into the ‘qualifying week’ – or the week they were matched with a child for adoption pay;
· average pre-tax earnings equivalent to the lower earnings limit
The rules apply broadly the same to parents having a baby or adopting a child. Employers can enhance pay and leave entitlement as part of the remuneration package.





Eligible employees also have rights to:
· unpaid parental leave for childcare responsibilities 
· “a reasonable amount of time off” (Daniels.K, 2019, p. 107) unpaid, to deal with family emergencies
· request flexible working conditions, which can only be refused on the grounds laid down in the Flexible Working Regulations 2014
· 2 weeks Statutory Parental Bereavement Leave and Pay for qualifying parents
































[bookmark: _Toc43057016]The major requirements of health and safety law, key legislation supporting equality and diversity in the workplace and the concept of implied duties in relation to employee management at work

[bookmark: _Hlk41064639]The Health and Safety Executive regulates UK health and safety (H&S) in the workplace, through enforcement of the Health and Safety at Work etc. Act 1974. Employers must “ensure, as far as is reasonably practicable, the health, safety and welfare at work of all employees”. (Daniels.K, 2019, p. 249)

The Act identifies major legal H&S requirements and employer responsibilities, to provide:
· safe and adequate plant and equipment
· safe premises and/or place of work
· competent and safe fellow employees
· safe systems of work

While employees must: 
· take reasonable care for the H&S of themselves and others
· cooperate with employers as is necessary to enable H&S requirements to be met

Other H&S regulations place additional responsibilities on employees, such as the Personal Protective Equipment at Work Regulations 1992.
 
The ordinary principles of negligence cover physical and psychiatric illness, such as work-related stress - defined as an “adverse reaction people have to excessive pressures or other types of demand placed on them”. (HSE, n.d.)  When establishing whether an employer has caused psychiatric injury, ETs consider whether the employer had knowledge of the nature and requirements of the job and whether harm was reasonably foreseeable as in the case of Melville and Home Office (2005).

Where employers breach their duty of care, employees can claim negligence, or in cases of breach related resignations can claim constructive dismissal. Criminal action can be brought against companies or managers breaching H&S law – the Corporate Manslaughter and Corporate Homicide Act 2007 covers fatalities. Employees that suffer employment related personal injury or ill-health (physical or psychological), can bring personal injury claims against employers, with compensation covering pain and suffering endured and financial losses. 

The Protection from Harassment Act 1997 legislates that “pursuing a course of conduct that the harasser knows, or ought to know, amounts to harassment or conduct that causes fear of violence in another person” (Daniels.K, 2019, p. 124) is unlawful, and employers “can be vicariously liable” (Glavina & Williams, 2006) if one employee harasses another in the course of their employment, as found in the case of Majrowski and Guy's and St Thomas' NHS Trust (2006).





The Equality Act 2010 protects employees with ‘protected characteristics’ from discrimination, harassment and victimisation, to “improve equal job opportunities and fairness for employees and job applicants”. (ACAS, n.d.) It consolidates previous discrimination legislation, including the Sex Discrimination Act 1975, Race Relations Act 1976 and Disability Discrimination Act 1995. 

The Act identifies the types of discrimination that apply to the workplace as direct discrimination, including associated and perceived discrimination, indirect discrimination, harassment and victimisation, while also making it unlawful to discriminate against part-time workers or because of employee’s Trade Union membership.

The Act also protects against discrimination arising from disability – identifying someone as disabled if they have been diagnosed with a deemed disability or if they have a “physical or mental impairment that has a substantial and long-term adverse effect on their ability to carry out normal day-to-day activities.” (Newman, 2010) Employers have a duty to make ‘reasonable adjustments’ for disabled employees to ensure they are not substantially disadvantaged compared to non-disabled employees.

When ETs find that there has been an act of discrimination, they can order a ‘remedy’ which includes a declaration of the rights of the parties, an order of compensation and a recommendation of actions that the employer should take. Compensation is unlimited and can include injury to feelings, awarded in line with the Vento bands, which were established in the case of Vento and Chief Constable of West Yorkshire Police (2003). One of the highest awards for discrimination in the UK was made in the case of Michalak and Mid Yorkshire NHS Trust (2011), where almost £4.5 million was awarded for sex and race discrimination.





















Implied terms relate to the aspects of working relationships (giving rise to disputes) that are not specifically detailed in the employment contract. Although not expressly agreed between parties, implied terms are “obligations placed on both the employer and the employee by law” (Daniels, K, 2019, p. 52) that are contractually binding.

The law recognises implied duties within the employment relationship. Some obligations placed on employers include paying wages, taking care of employee’s health and safety and taking care not to damage the relationship of trust and confidence with an employee – which must exist for a successful employment relationship. A breach of trust and confidence is often used by employees to support claims for unfair constructive dismissal as in the case of Morrow and Safeway Stores plc (2002), where the Court of Appeal held that “this will automatically amount to a repudiatory breach of contract” (Cabrelli, 2019, p. 140)

Equally, there are implied duties on employees. Some obligations placed on employees include obeying reasonable instructions, demonstrating a duty of fidelity, taking reasonable care and skill when carrying out duties.     

Implied terms are often inferred into terms and conditions through custom and practice, however it is important that they are “well established over a period of time, be known to employees and be clear and unambiguous” (CIPD, n.d.), as ruled in the case of Park cakes Ltd and Shumba and Others (2013).  


[bookmark: _Hlk41413055]



















[bookmark: _Toc43057017]The main requirements of unfair dismissal law in respect of capability, misconduct and grievance 

[bookmark: _Hlk41413015]The ACAS Code of Practice sets the minimum standards for employers dealing with disciplinaries and grievances, including:
· Addressing issues promptly, avoiding unreasonable delays to meetings and decisions
· Applying consistency in addressing disciplinaries and grievances
· Investigating to establish facts
· Informing employees of allegations and facts, allowing the opportunity to respond
· Allowing employees to be accompanied at disciplinary or grievance meetings
· Allowing employees the right to appeal against decisions made

As a minimum, employers should follow the stages set out in the ACAS Code of Practice when addressing a grievance, which includes:
· Written notification of grievance
· Arrange a meeting at a reasonable time and location, giving employees the right to be accompanied and to postpone the meeting if necessary, with the outcome being communicated to the employee.
· The right to appeal, heard by a more senior manager, with the outcome being communicated to the employee.

The Employment Rights Act, 1996, states that “an employee has the right not to be unfairly dismissed by his employer” (Daniels, K, 2019, p. 162). Employees with 2 years continuous service can pursue a claim if they believe their dismissal is unfair. Exceptions are the Police service, armed forces, fishermen or those with illegal contracts.

Dismissal is the termination of employee contracts or non-renewal of fixed term contracts. Termination due to resignation (other than where employer conduct may be classed as constructive dismissal), mutual agreement or frustration of contract does not constitute dismissal.

ETs apply the ‘range of reasonable responses’ test when determining if dismissals are fair. Employers must, on the balance of probabilities, “genuinely believe that the employee is guilty, and must have reasonable grounds for that belief, which must have been reached following a reasonable investigation” (Medhurst, 2018) – known as the “Burchell” test, which was established in the case of British Home Stores Ltd and Burchell (1980).

There are five potentially fair reasons for dismissal:
· Capability or qualifications, defined as ‘skill, aptitude, health, or any other physical or mental quality’ and ‘any degree, diploma or other academic, technical professional qualification relevant to the position the employee holds’. Employers should take reasonable steps to improve employee performance, but continued poor performance can result in disciplinary action and dismissal. Where capability issues derive from ill-health, employers must take reasonable steps to understand the potential impact on other employees and the business. All options must be exhausted prior to dismissal. Ill-health related dismissal must be due to the employee’s medical condition preventing them from doing their job. Employers have a legal duty to support disability in the workplace, making reasonable adjustments where required.
· Conduct, defined as either misconduct or gross misconduct - the difference being the severity of the conduct and the potential outcome for the employee, including summary dismissal. 
· Redundancy, on the basis that the redundancy process has been followed and is a result of one of the three reasons outlined in section 139 of the ERA 1996.
· Statutory bans resulting from criminal offences if contractual obligations cannot be fulfilled due to the ban. Where possible, employers should first consider redeployment to another role.
· Some other substantial reason (SOSR) – external source pressures, business re-organisation, mistaken beliefs or working relationship breakdowns. Employers should follow fair procedures.

Dismissals are automatically deemed unfair (the two year qualifying period doesn’t apply) if related to employees exercising certain specific employment rights, including: 
· Pregnancy or maternity
· Trade Union membership status 
· Making a protected disclosure under the Public Interest Disclosure Act 1998.

Financial compensation consists of a:
· Basic award – based on pay, age and service years (in line with redundancy)
· Compensatory award – includes all elements of actual and potential losses the claimant incurred (limits apply)

Compensatory awards are subject to potential reductions. ET’s will consider:
· Whether the employee’s conduct contributed to their dismissal
· If the employer failed to follow the correct dismissal procedure. A percentage reduction can be applied based on the likelihood that dismissal would still have been the outcome, known as a Polkey deduction, established from the case of Polkey and A E Dayton (1987)
· The employee’s failure to mitigate loss by actively seeking employment since dismissal
· The extent to which both parties followed the ACAS Code of Practice. Failure by either party can affect awards by up to 25%

Other potential remedies include reinstatement or re-engagement which means the employee can return to the same employer in either the same job, or a different job respectively. Employers failing to reinstate or re-engage incur an additional award equivalent to 26 weeks’ pay.

Wrongful dismissal “focuses on a contractual breach” (Knowles, 2017) by employers, often relating to non-payment of statutory or contractual notice periods. Where a payment in lieu of notice (PILON) clause has not been honoured, employees can claim for wrongful dismissal. This is remedied through compensation, or damages, (limits apply), including loss of salary since dismissal and other benefits due, as in the High Court ruling in the Clark and Nomura Plc (2000) case. Unlike unfair dismissal claims, a wrongful dismissal claim is a day one right.
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