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Introduction 
The motivation to evaluate this area of the law is to assist in overcoming criticism of the Matrimonial Causes Act 1973 and Divorce, Dissolution Act 2020. there has been research in this field in the past. However, Radnor 2022 suggests that more research is needed. This project will research England and Wales. However, there are different ways in which the law works in other counties regarding divorce, this project will not include other jurisdictions.

Aims
This research project aims to establish if the MCA 1973 and the DDSA 2020 acts are representative of the needs for this area of the law. This will establish if the current law is fit for purpose and establish if overhaul of the rights afforded to cohabitants is needed. The aim is to establish that these questions are worth pursuing (MacMahon 2018).
Objectives 
1. Assess the faults associated with the Matrimonial Causes Act (MCA) 1973 and analyse why this was not fit for purpose.
2. Evaluate what the Divorce, Dissolution and Separation Act 2022 changed and how this overcame criticisms associated with Matrimonial Causes Act (MCA) 1973.

[bookmark: _Hlk131104437][bookmark: _Hlk131104527]Under the current law in England and Wales, the court cannot issue a decree of divorce unless the marriage has broken down irretrievably s1 (1) MCA 1972. The court cannot hold that the marriage has broken down irretrievably unless the petitioner satisfies it with one or more of five available facts in s1(2) MCA 1973). Pre 2022, No fault divorce allows couples to divorce without placing any blame on each other, but they could only divorce without placing blame if the couples had been separated for 2 years with consent or 5 years without consent from the other spouse. It was introduced in the Divorce Reform Act 1969 (DRA 1969) for England and Wales. Baroness Young (1996) says, the overarching goal of such legislation in DRA 1969 was to make the law clearer and more accepted. Again, the Family Law Act of 1996 (FLA 1996) first legalised divorce without having to place blame. (Fairbairn 2019). Although, after agreeing to remove the provisions of the FLA 1996 that would have instituted no-fault divorces after a year of separation and required information meetings, the government abandoned its intentions for divorce reform. The change of plan at that time caused solicitors to feel uneasy (Morris 2009), the initial version of the FLA 1996 would have fundamentally altered the divorce procedure. (Duffield, Kempton, Sabine, p. 47. 2022). 

The MCA 1973 has been criticised by several legal experts as being outdated and out of touch with real family life. Although there have been numerous proposals and efforts to modify the law over the past 50 years, nothing has changed (Miller 2020).  The case of Owens v Owens (2018) concluding that the marriage had failed in 2016, a judge in the supreme Family Court declined to award Mrs. Owens a decree nisi of divorce. The divorce was contested by the husband. (Fairbairn 2019). The single notification/application process under the DDSA 2022 replaces the five facts while maintaining irretrievable breakdown to serve as the sole basis for divorce. There won't be a need for proof supporting the marriage breakdown ( Gouriet and O`shea 2022). 
Methodology 
In order to do the research for the question critically evaluate the Matrimonial Causes Act (MCA) 1973 in England and Wales, and what needed to be changed in this area of the law and what was the reason for the introduction of the Divorce, Dissolution and Separation Act (DDSA) 2022 and how do cohabitants fit in. this project will be literature based. A literature review is an examination of academic sources on a particular subject. It gives a broad view of the state of knowledge, enabling you to spot relevant ideas, approaches, and research gaps (McCombes 2022). However, there are other methods in which the research could be done, such as collecting information through primary research which would involve analysing public opinion, asking individuals to do a survey this is known as empirical research. Creditable source will be used in this project so that anyone who follows this research on the MCA 1973 and the DDSA 2022 will come up with the same results.

[bookmark: _Hlk130976232][bookmark: _Hlk130581762]A lot of significant sources have been used, including books, articles, case law, law society, law commission and journals. Among them are Owens v Owens, Sir Wall, and Liz Trinder. The MCA 1973 says blame had to be placed on each other in order to have a divorce. Owens v Owens was a useful case to use because, it demonstrated why the MCA 1973 needed to be changed in the first place In Owens v Owens A majority of the judges strongly disagreed with keeping the requirement that a spouse seeking a divorce establish the other spouse's conduct in the absence of five years of separation. (Dickson 2019). The Law commission sees a gap in the MCA 1973 which could lead to confusion. The recommendation to completely eliminate blame from divorce law and replace it with a notification system was made in the report of a Nuffield Foundation-funded research study, which was directed by Professor Liz Trinder of Exeter University. In order to overcome the disconnect between law and practise, the report came to the conclusion that it was time for legal change.(Fairbairn 2019). The DDSA 2022 plays an important role within the divorce system, it represents the biggest shake up in divorce law for more than half a century. It ends completely the need for separating couples to assign blame for the breakdown of their marriage, helping them to instead focus on key practical decisions involving children or their finances and look to the future. (GOV.UK). However, Radnor 2022 recognises a potential problem within the DDSA 2022, for the person who is seeking the divorce.











Thematic chapter 1 
[bookmark: _Hlk130664075]In regards to the MCA 1973 The reason for having a divorce the innocent spouse cannot be reasonably expected to live with the other spouse. English divorce law places no blame on either party and only considers if the relationship has "broken down irretrievably" S1(1) MCA 1973. However, the petitioner must do so by introducing one of the five facts set out in s1(2) MCA 1973, (1) adultery, behavior, desertion, 2year separation with consent, and 5 year separation without consent or blame (Ferguson 2017). Although, legally, there is already no-fault divorce available for couples but, waiting two years after a separation can make it difficult for some people to go on with their lives. Many couples are forced to pursue fault-based divorces because they cannot or do not want to wait this long for a divorce, respectively (Fraser 2020). In Cleary v Cleary (1974) one of these five facts had to be established. The desertion fact has lost favor when compared to other facts that people choose to use. When an adultery claim is made, it is usually up for debate, but if the respondent refuses to agree to the adultery, it may include disputed legal action. Most people use the behavior fact under s 1(2)(b) MCA 1973 it is the most commonly claimed fact because, it is more convenient. Behavior was also used in the Owens appeal. (Blain 2018). It would be better for couple to come to an agreement concerning assets because a disputed divorce could delay the decree nisi.

[bookmark: _Hlk131104845][bookmark: _Hlk131104904]In the case of Owens v Owens Mrs. Owens listed 27 complaints against her husband which included his behavior as being rude and inconsiderate, she always felt unwanted and that he never trusted her, Mrs. Owens was 60 years of age (Collerton, 2018). Under s 42 of the FLA 1996, Mrs. Owen could have obtained a non-molestation order, this would give her protection against Mr. Owens because, s 76 of the Serious Crime Act of 2015 expanded the concept of domestic abuse to include coercive or inappropriate behavior and if that person regularly continues to act in such a way, they would be committing an offence especially if s 1 (2)(b) of the MCA 1973 had been satisfied. It is so challenging to understand how such behaviour might be justified only because the couple are married if it is, in fact, illegal (Burton 2020). Judge Tolson's use of terminology raised a further issue. Despite the frequent usage of the term "unreasonable behaviour" by professionals, it would be unreasonable to expect the petitioner to continue to live with the respondent.  It has no bearing on the behaviour itself, so the objective aspect of the s1(2)(b) MCA 1973 test, "cannot reasonably be expected," is sustained. However, the subjective impact on the petitioner is essentially deciding, as in cases where the respondent's behaviour makes the petitioner extremely unhappy, regardless of fault (Morgan 2019). See Ash v Ash 1972 for abusive relationship Pheasant v Pheasant 1972. 

[bookmark: _Hlk130726898][bookmark: _Hlk129858036]According to the Law Commission 1990 theory and practice differ significantly, which can only cause misunderstanding and a lack of respect for the law. Some people could even describe it as outright dishonest. Because, according to the law irretrievable breakdown, which technically involves no fault, it is the only reason that is needed for couples to divorce. The law then states irretrievable breakdown has to be demonstrated with one of the five facts, but three actually do involve fault. Recent cases of divorces being denied would be an example, Owens v Owens, even though it was obvious to everyone involved that the marriage had irretrievably broken down. Couples may experience significant hardship and suffering (Law Commission 1990). The way the divorce law stands now, couples wanting to end their marriages legally could probably at times be dishonest about why they want a divorce (Welstead 2012). According to statistics, 47% of divorce applications filed in 2016–18 cited the behaviour fact. Between 2011 and 2018, 30% of divorces took between nine and thirteen weeks to get a decree nisi, while about 10% took less time. (Miller 2019).
In situations where couples are arguing who is to blame for the marriage breakdown seems really silly, but the way the law stands now that is what they are requiring couples to do (Hinsliff 2019). England and Wales divorce rules often have a negative impact on people's life, issues are brought on by overly strict legal standards. For example, at present couples are expected to shape their lives around the legal system, whereas, the legislation ought to be changed to reflect the realities of people's lives (Fraser 2020). The overall aim of the court is to handle cases justly making sure they are handled quickly and fairly, but, the fault-based divorce system has led the judges feeling really unhappy with way in which they would have liked to deal with divorce cases. Cases such as Nash v Nash 1968, Price v Price 2014 and Day v Day 1980 demonstrate the advantages of a no-fault divorce system (Heaton 2014).

[bookmark: _Hlk130745227]The leading case Owens v. Owens [2018] has brought significant public attention to the English and Welsh divorce laws as they stand. In particular, the case has led to debates over whether it is appropriate for individuals to be forced by the government to stay in an unhappy marriage. Within just a couple of weeks of the court's decision in the leading case, the Government had started a public consultation on changing the divorce laws in England and Wales, which has since fueled the current and more lengthy debate about reforming divorce law (Trotter 2019). In comparison to several other jurisdictions, England and Wales are still behind, although, this subject has long been on the political agenda. According to Butterworth & Co 1990 in some situations, forcing couples to remain together for a year might make things worse and maybe more focus should be put on addressing the reasons of marriage breakdown rather than just dealing with the effects of divorce. These causes could include unsuitable housing, unemployment, and poverty. This point can be evidenced by the statistics seen in the ONS survey. Almost 75% of small areas in England and Wales had less than 20% of households living in poverty before housing costs in the year that ended in 2014, with a range of 4.9% to 53.6% overall. And less than 20% of households living in poverty after housing costs in the period that ended in 2014, with a range of 6.7% to 63.7% overall (Census 2021). By having to place blame on each other, according to campaigners it is more challenging for couples to come to an agreement, and it can be damaging to any minors that are involved and puts pressure on the courts (MacMahon 2018). Divorce occurs in one out of every three marriages, in the 1990s, three million people in England and Wales will find themselves having a divorce. Although the number of divorces has increased since 1971 when there were 74,000, it then decreased in 1985 to 160,000 and has decreased again in 1988 to 152,000 (Butterworth & Co1990). In a survey report that was done by British Social Attitudes in 2019, it was revealed that almost fifty percent of those in England and Wales assume that couples who live together wrongly believe that common law marriage exists and that they are entitled to the same rights as married couples. even though they are not married and not a lot has changed over the last 14 years, it has only dropped 1% since 2005 despite a sharp rise in the number of couples living together (Trinder 2017). 

[bookmark: _Hlk130759469][bookmark: _Hlk130979716][bookmark: _Hlk131106179][bookmark: _Hlk131106271][bookmark: _Hlk130931061]When marriages breakdown and couples get a divorce, the court can divide up the marital property between the couples. Cohabitants, however, are not given this kind of relief when it ends, regardless of how long they have been living together and this has been an ongoing issue for cohabitants. There is an urgent need for reform, this unfairness has been acknowledged by the Law Commission but Governments have not taken any action so far, it seems unthinkable that society will not eventually make amends for this injustice. Reform must happen, meanwhile so many women will probably face the consequences from the unjust system (Sir Munby 2014). Without having a prenuptial agreement, the equal sharing concept is automatically applied, which is unjustified and not backed by any authority (Atkinson 2022). However, the ruling in Radmacher v. Granatino [2010] significantly changes the divorce laws in England and Wales. It has never before been decided that a pre-nuptial agreement is enforceable (Miller 2010) unless there is a good reason to split matrimonial property unequally. Assets acquired during a couple's marriage, from the time they initially live together until the time they divorce, should be divided equally between them Foster v. Foster (2003). With regard to Sharp v. Sharp (2017) the court came to the conclusion that a small number of situations may differ from the equal sharing principle, but only in cases where those differences are justified by aspects like the length of the marriage, the absence of any minors, careers, and maybe separate finances. (McCrindle 2019).  

























Thematic chapter 2 
[bookmark: _Hlk130933709][bookmark: _Hlk131106958]changes have been made to the matrimonial causes Act 1973 which bring in new rules on how marriages can be ended. The bill for The Divorce, Dissolution and Separation Act 2020 was introduced in 2019 (Government Bill 2019). It was passed in 2020 and came into force 2022 (Law society 2022). With the introduction of a no-fault divorce under the Divorce, Dissolution and Separation Act 2020, means that couples can have a divorce on the grounds that their marriage has broken down irretrievable and no blame has to be placed on each other (Law society 2022). Couples can make a joint application but a divorce now can no longer be contested (Guardian, 2018) and the reason for this is because the government claim it would safeguard people who are in an abusive marriage (Ingram 2019).  Wilmot v Maughan [2017].  

[bookmark: _Hlk131107195][bookmark: _Hlk130818819][bookmark: _Hlk130824725][bookmark: _Hlk129910104][bookmark: _Hlk130579858]The act also establishes a minimum of 20 weeks between the beginning of proceedings and the application for a conditional order. Couples can take this opportunity for a useful period of meditation and reconsideration. Couples can work together and make future plans when divorce is unavoidable (GOV.UK 2022). However, the complex Family Procedure Rule 2010 Part 6 procedures for serving of an application (such as a divorce or petition) are largely taken from the similar Part 7 of the Civil Procedure Rules of 1998. The 20-week window of time before the statute's deadline for getting a conditional order was not taken into consideration when Part 7 was created. The question is what will happen if service cannot be effected within the time scale, How much longer beyond the 20-week watershed will the judges permit the petitioner to continue. Suppose it continues beyond the 20 weeks (Burrows 2022). DDSA 2022 brought about a new condition to serve the application for divorce within 28 days of issuance, despite the fact that petitions produced under the MCA 1973 had no time restriction for service. (Rader 2022).  The rules for making a conditional order are set out in s 7.9 family procedure rule 2010. According to Burrows 2022 the court may order the filing of additional information or arrange a case management hearing if it is not satisfied (r 7.10(1)(b)). 3 of Part 7 of FPR 2010. Given that the rules and procedures involved are probably straightforward, it is difficult to predict when this would occur. Moreover, Parliament has stated that the question of irretrievable breakdown cannot be contested. Modifications in the Divorce and Resolution procedure Rule 8 have been changed from rule 17(1) family Procedure Rule 2010, this requires a statement of truth for married and civil couples, guidance notes will be in the same application and is simplified to make it easier to understand for the applicant, the statement of truth is simply a question-and-answer form. These modifications are meant to make it easier to fill out these forms and decrease the number of petitions that the divorce courts reject. This makes it much quicker for uncontested applicants (Hughes 2017).  Divorce in the nineteenth going into the late twentieth century, it made a lot of difference if you were married. People who were divorced felt it was important to plead their innocence. however, contested divorces are now practically unheard of. (Sir Wall 2012). 

[bookmark: _Hlk130580824]The Divorce Dissolution and Separation Act 2020, which took effect on April 6, 2022, replaced the s10 MCA and does not apply to joint divorce applications (Salter 2022). Applications can be made for financial orders under this act. However, according to Radnor 2022 the number of applications filed under section 10(2) of the Matrimonial Cases Act 1973 is expected to rise significantly. The effect of section 10(2) has been strengthened, although respondents can no longer defend a divorce application it does give respondents the chance to delay divorce proceedings or make life unpleasant for their spouse. In spite of any objections from their spouse, applicants can proceed to the conditional order stage, respondents have greater flexibility to obstruct final orders than they did under the former system which allowed them to obstruct decrees absolute ss 23¬24 MCA 1973. The updated sections of 10(2) of the MCA of 1973 were not carefully considered by Parliament or the rule-makers. The former Section 10(2) of the MCA of 1973, which was rarely used, was a sort of in-emergency mopping-up option for instances it was only used in separation cases involving two or five years of separation. A partner who is financially weaker can now delay the final order In Archer v Archer [1999] or until the court has fully considered whether their financial situation is fair by filing a court case no later than six weeks after the conditional order and before the final order. This change was made possible by the recent removal of references to “separation” by the Parliament (Burrows 2022).

[bookmark: _Hlk129907327][bookmark: _Hlk131157431]In England and Wales, cohabiting couples do not have the same legal protections as married couples or civil partners when it comes to divorce (Fouzder 2023). According to the Office for National Statistics, there are currently 3.6 million unmarried couples living together in the UK, a significant increase from 1.5 million in 1996. In order to guarantee that cohabitants have close to the same rights as people who are legally married in England and Wales the law will need to change. Family lawyers are pleading with the UK government to reconsider its objections to enacting new legal reforms (Croft, 2023). The Government, in its response to the Committee’s report, said existing work on the law of marriage and divorce must conclude before it could consider changes to the law in respect of the rights of cohabitants (UK Parliament 2022). 

For those who seek a judicial separation it is set out in the Matrimonial Causes Act 1973. Divorce and judicial separation are not the same. For instance, it's a type of separation that makes it possible to make financial decisions without formally dissolving the marriage (Ministry of justice, 2018). An applicant need only specify that a couple are seeking a judicial separation since the DDSA 2022 has been effective. However, a judicial separation might not be the best option for the majority of individuals, as they would still be married to one other after the process, but it can be used by couples who want to settle financial matters during a separation and have not yet been married for a year or when there may be some financial advantages to staying together rather than divorcing. (Long 2022). Those who have a legal separation must file for divorce if they want to dissolve their marriage (ministry of justice 2018). 

[bookmark: _Hlk131158578]According to Ministry of justice, 2018 the change was not intended to make it easier or to be quicker it was more for it to be less painful than it already is and to be in line with the family law perspective and the realities of the marriage breakups. Although according to Donovan 2014) there may be a situation where the respondent does not want a divorce and would be concerned about the court not being able to adequately analyses the issues without being aware of the facts that constituting fault-based grounds. It has been further argued that no fault divorce undermines the institution of marriage itself by making it easier to exit. The elimination of blame, in the opinion of Baroness Young MP 1996 compromises marriage vows, civil contracts, and personal accountability. The defenses offered by those opposed to the implementation of no-fault divorce include the need to uphold the institution of marriage, the danger of an increase in the divorce rate if it is thought to be simpler to acquire a divorce, and the detrimental effects of family dissolution (Barton and Fairbairn, 2021). In England and Wales, divorces were granted in 113,505 cases in 2021, a 9.6% increase from 103,592 cases in 2020 (Census 2021). 
[bookmark: _Hlk131107762][bookmark: _Hlk131004862]Applications for divorce may be disputed on jurisdictional or procedural grounds, as well as on the grounds of forgery, coercion, or the legitimacy of the marriage (McCathy et al 2022). Wilmot v Maughan [2017]. When divorces occur outside of the United Kingdom it is crucial to remember immediately that the Court does not need to give permission for service outside of the jurisdiction (FPR 2010, r 6.41). Additionally, even though the FPR 2010 outlined the available means of service based on where the application is to be served, the court might still direct service outside of the jurisdiction using a different manner Wilmot v Maughan [2017], provided that it does not violate the constitution of the country where service is being provided Bentinck v Bentinck [2007] (Rader 2022).

























Conclusion 
[bookmark: _Hlk131164218]There is clearly a need for change within the MCA 1973 as can be seen in the case of Owens v Owens and is significant because, it prevents one spouse from maliciously defending a divorce and forcing their spouse into an unhealthy marriage. Domestic abusers occasionally employ this capacity to outsmart the system to further damage their victims or keep them in the relationship. With the changes made in the DDSA 2022 this behaviour will stop (Morgan 2023). The Bill is a crucial component of the government's social domestic policy since it aims to implement a crucial and long needed change that will actually benefit people, parents, and minors (GOV. UK 2020). It must reflect the complicated, confusing nature of reality, particularly when it comes to a marriage breakdown. Because of this, no-fault divorce is a really positive development (Fraser 2020). According to official statistics, since April, the vast majority of divorce petitions have come from sole applicants. 2,810 joint applications and 10,268 sole applications were submitted in April. Up until July, the percentages largely stay the same (Fouzder 2022). According to Morgan 2023 despite concerns expressed by others that the number of divorce cases will increase, where the DDSA 2022 removes fault, it will aid in preventing situations where the law aggravate tension in an already vulnerable relationship, especially when it comes to handling other difficulties that often result from a marriage breaking down. Young Baroness MP (1996) asked a very interesting question, how does the reality that a person who has gravely violated his or her marriage vows by engaging in adultery can be granted a very speedy divorce and then very swiftly remarry sustain the concept of marriage. In regards to the 20 period Gold 2018 says the court has no authority to extend the 20-week waiting period it may only shorten it and it must run from the date of issue before considering an application for a conditional order Because of this, a strong service system is crucial. According to Davis 2020 It is suggested and believed that in a sole application the 20 weeks’ notice period should start as soon as the respondent is notified. Because, if the respondent does not receive the divorce documents from the court for a few weeks after the application was lodged. Example due to unforeseen circumstances, this would then give the respondent far less time to respond. 

[bookmark: _Hlk131017191]prenuptial agreement was set up in the case of Cazalet v Abu-zalaf.  According to East 2018 a detailed prenuptial or postnuptial agreement that makes clear provisions for the allocation of assets in the event of divorce is strongly advised for anybody advising clients moving to England and Wales from a country with a matrimonial property regime. Although prenuptial agreements are not yet legally binding in the United Kingdom, the courts are increasingly accepting them as evidence of a couple's intentions if their marriage breaks down (Pell 2022). The Supreme Court issued a significant decision in Granatino v. Radmacher in relation to the significance of pre-nuptial agreements under English law (Harris 2011). However, according to Arnheim 2020 no-fault divorce should not be considered the primary cause of the need for reform in divorce law; instead, it is the unfairness in financial settlements. Family lawyers say they will never give up their fight to change the legislation regarding cohabitation. The Law Commission completed the necessary work in 2007, and the foundation for achieving justice and fairness is now available and prepared to be codified. (Craig 2023). The findings of this study point to the benefits of a significant reform in the law that would make divorce contingent only on the notice and subsequent confirmation by one or both spouses that the marriage has ended, eliminating the need for fault. Such procedure can and should be merely procedural; it is not required to be subject to court review. The decision to divorce should be made by the couples alone (Trinder 2017).
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