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                                                  Property Law 

Question 1:
	The legal meaning of land can be found under section 205 of the Law of Property Act 1925 which provides that:
“Land includes land of any tenure, and mines and minerals, whether or not held apart from the surface, buildings or parts of buildings (whether the division is horizontal or vertical or made in any other way) and other corporeal hereditaments; also, a manor, advowson, and a rent and other incorporeal hereditament and an easement, right, privilege, or benefit in, over or derived from” (Designing Buildings, 2021). From the description given above it is safe to say that Amy and Bob’s ownership of the land extends to both below and above the surface of the land they owe (McFarlane and Hopkins, 2020, p. 22). In the case of ‘Star Energy Weald Basin Ltd v Bocardo SA’ (2010), the court found in favor of the claimant that the ownership granted by their freehold extended to at least the depth at which the defendant had drilled (maxim: whoever owns the soil also owns to the sky and to the depths). However, in ‘Bernstein of Leigh (Baron) v Skyviews & General Ltd’ (1978), the court fulfilled the urgency of balancing between the claims of a party with a preexisting property right and the freedom of the public by expressing that that there should be fundamental limits on the content of that right; It was held in the case of ‘Bernstein of Leigh (Baron) v Skyviews & General Ltd’ (1978) that the defendant did not commit a trespass by merely flying an aircraft above the claimant’s land for the reason that if a landowner are given excess control over their land and the space above and under, then they could potentially burden the public’s freedom. Moreover, Bob and Amy’s ownership rights will most likely extend to gardens or crops growing on the land, but even so, this does not indicate that they would own every object that might be found on their land (Bevan, 2021, p. 2). For instance, Bob and Amy will have no claim to the shoes of a house guest, because such items are independent objects known as fittings or chattels, meaning tangibles objects that can be owned but are not included with the land according to Kara (2021). Be that it may, an initially independent item could lose its individuality and become part of the land, meaning part of Amy and Bob’s ownership, when this happens the item will be considered a fixture and no longer a fitting as stated by Hasa (2016). 
	The case of ‘Elitestone Ltd v Morris’ (1997) demonstrates how an individual item could lose its individuality and become part and parcel of the land. In the case of ‘Elitestone Ltd v Morris’ (1997), a bungalow was built on the land with the use of a timber frame wall brought onto the land (chattel), the court then identified two important factors to consider before deciding whether an object was a fitting or fixture: First, ‘the degree of annexation’, meaning the extent to which the object is affixed or attached to the land; and Next, ‘the purpose of annexation’, meaning the purpose for which the object had been attached in that manner. Moreover, an item is recognized as a fixture if it cannot be removed from the land without causing serious damage, in contrast, if the item can be easily removed from the land it would be deemed as a fitting according to Cooke (2015). Usually, the first test is always certain but the second test is known as being the standard for most of the court’s decision-making process as illustrated in the case of ‘Holland v Hodgson’ (1872). The statue that Amy and Bob purchased would be considered a fixture because it is an object that is dependent upon the land for the reason that it is cemented by its base to the ground and additionally it cannot be removed from the land without causing significant damage as stated by the court in the case of ‘Holland v Hodgson’ (1872). Therefore, Amy and Bob are not permitted to remove the statue off the land because of its native importance to the design of the garden thus if it is removed it may destroy the land’s attraction (Bevan, 2021, p. 4). 
	Furthermore, the terracotta pots placed by themselves in the garden would be considered a fitting, therefore, Amy and Bob’s ownership would extend to the pots because they can be easily removed from the land without causing significant damage and its purpose for being in the garden is unknown which indicates that it is not dependent upon that location as stated by Moys (2021). The court in the case of ‘Tower Hamlets LBC v Bromley LBC’ (2015) stated that an object may decorate or beautify the location, but it will remain a fitting if its inherent beauty stays the same after it has been removed, meaning it is not dependent upon the location. Even though the LPA 1925 includes minerals as being part of the land, a flower pot containing an attractive plant remains a fitting unless it exists for the necessary enjoyment of the land or it is specified with clarity that the object does not pass onto a new buyer when the property is being sold according to Woodgate (2020).
	In the case of ‘Berkley v Poulett’ (1976), Lord Scarman expressed that whenever there is no physical annexation of an object, there could be no fixture; In spite of this claim, it was also stated in this case that whenever there is a high level of physical annexation an item could still be equal to a chattel/fitting. Additionally, the court acknowledges that an item that is resting on its own weight could be deemed as a fixture as long as it can be proven that the object is so heavy that it does not need to be tied into a foundation (Bevan, 2021, p. 5). Hence, the stone fittings and garden ornaments resting on their own weight were held to be fixtures in the case of ‘Hamp v Bygrave’ (1983). Nevertheless, the House of Lords in the case of ‘Elitestone Ltd v Morris’ (1997) held that the Bungalow was a fixture because, as compared to mobile homes (which is easy to move), its removal can only occur by creating damage to the structure. Therefore, Amy and Bob are permitted to remove the rustic seat which has sunk into the ground under its own weight because it will amount to a fitting for the reason that its an object that requires no more fixing than necessary for its enjoyment, together with the fact that it can be removed from the ground without creating significant damage to the land as established in the case of ‘Elitestone Ltd v Morris’ (1997). However, in ‘D’Eyncourt v Gregory’ (1866), stone garden chairs, flower holders and animal statues resting on their own weight were held to be fixtures, in contrast with other cases, claiming that the objects formed part of the architectural design of the land which improves the property or its value. Additionally, it could be inferred that Bob and Amy attached the summerhouse in their garden to increase the value of the land or to elevate its use, however, they can prove that their intention was for the summerhouse to be part of the land by showing that the object is anchored by bolts into the land and so it cannot be removed without seeing significant damage (Williams, 2018).
	Given the advancement in modern-day technology and the passion for home improvement, the interpretation that all kitchen units are certainly fixtures may be clouded as there are numerous ways of removing fitted kitchen units without causing damage to a property according to Caborn (2001). In the case of ‘TSB Bank Plc v Botham’ (1996), it was illustrated that kitchen units were fixtures on the basis that they are objects which are necessary for the use of the particular room in question, including also their permanence. Based on the degree of annexation with Amy and Bob’s kitchen units, it is certain that they will be allowed to remove the kitchen units from the land because the objects have only a small degree of annexation which is insufficient for them to be fixtures according to the case of ‘TSB Bank Plc v Botham’ (1996). It should be noted that fittings are physical objects which never becomes parcel to or part of the land even if they may be placed in a certain style that resembles a fixture, they do not pass when the property is being sold (Mglegal, 2019). On the other hand, the overall logic behind fixtures is that whenever an item has formed part of the land it becomes challenging to remove, therefore, fixtures are generally sold along with the property that it is attached to (Mglegal, 2019).  



Question 2:
	The legal characteristic of a Mortgage consists of the transfer of a proprietary interest in the borrower’s land to the lender, which is subject to an agreement from the lender to transfer the interest back to the borrower after the debt has been repaid as established in the case of ‘Swiss Bank Group v Lloyds Bank Ltd’ (1982). The right given to a lender by a mortgage can only be exercised to facilitate the recovery of their debt (McFarlane and Hopkins, 2020, p. 287); Additionally, Mortgages provided by lenders are security for the loan which the lender (Mortgagee) can enforce, therefore, a mortgage is never deemed as the loan itself. Moreover, a mortgage provides a lender with a clear legal or equitable property right in the mortgagor’s land which confers upon the mortgagee a variety of rights that they can make use of if the borrower fails to repay the loan (Scamell, 1961, p. 386). As an example, the security granted by a mortgage enables a lender to achieve possession and sell the property of a borrower in order to repay their debt (Bender, 2014, p. 585). Furthermore, it should be noted that the creation of legal mortgages is now governed solely by the Law of Property Act 1925, which intention was to minimize the barrage of repossession by organizing a series of guidelines and precautions that the lender must satisfy before successfully possessing the property of the borrower as stated by (McAuslan, 2009). 
	Importantly, in circumstances where the mortgagee (Trinity Bank) wants to take legal action against a borrower who is on default, the lender’s duty is to make sure that the sale of the property is conducted in good faith and after the sum owed to the lender has been paid, the remainder (if any) of the money should be handed over to the mortgagor’s trustee or to the borrower themselves if they are debt-free according to Harwood (2019). Consequently, Peter (mortgagor) would be inclined to pay off the debts owed to Trinity Bank (mortgagee) due to the power of the lender’s right (McFarlane and Hopkins, 2020, p. 276). Additionally, the borrower’s right to recover their property after the loan has been repaid is granted as an equitable property right, capable of binding third parties, known as the borrower’s equity of redemption representing the value of the property less the amount required to redeem the mortgage (Harvard Law Review, 1934, p.1066). 
	As a result of the Law of Property Act 1925, a legal mortgage over land is now generally produced by a document making a “charge by deed expressed to be by way of legal mortgage” rather than by the mortgagee; section 87(1) of the LPA 1925 expresses that the lender under a legal charge by way of mortgage enjoys the same rights and remedies as if they held a traditional mortgage as seen in the case of ‘Re Cosslett Contractors Ltd’ (1998). A legal charge by way of mortgage is a unique security over land as there is no transfer of the borrower’s pre-existing proprietary right, however, the most popular remedies that lenders seek is the power to sell the mortgaged property in order to recover debts (Gooderson, 1961, p. 89). Since Peter’s mortgage was for commercial purposes, a lender (Trinity Bank) in these circumstances may occasionally want to take over the management of the property to collect income it generates to pay off the debt as seen in the case ‘Braithwaite v Winwood’ (1960). During these situations, as demonstrated in the case of ‘Braithwaite v Winwood’ (1960), the law enables the mortgagee to appoint a receiver who will normally be granted the power to collect the income produced from the property to pay off the debt along with management powers like the power of sell whenever a mortgagor defaults. However, the Administration of Justice Act 1970 section 36 regulates the lender’s right to seek possession by providing that whenever a lender seeks possession of a property, they must ensure that all possible solutions have been explored to help the borrower fulfill their debt repayments upon default, which includes methods such as capitalizing the arears (apply interest) as listed in the Mortgage Conduct of Business rules (Haley, 1997, p.485). Nonetheless, before reaching the stage of legal action, a lender under a legal charge by way of mortgage is immediately entitled to a right to possession regardless of whether the borrower defaults or not as established in the case of ‘Four-Maids Ltd v Dudley Marshall (Properties) Ltd’ (1957). Consequently, Trinity Bank’s right to take possession will not be interfered with by equity but it will be controlled in terms of how it will be exercised (McFarlane and Hopkins, 2020, p. 287). 
	The law will not allow Trinity Bank to claim possession of Blackacre Farm because they want to simply occupy the premises, the Bank will strictly be permitted to seek possession for the benefit of paying their loan; Similarly, in the case of ‘Quennel v Maltby’ (1979), the court refused to grant the lender the order for possession of a student house for the reason that the purpose of the claim was to evict the students rather than to recover their loan. Moreover, Trinity Bank must ensure that Blackacre Farm has the prospects to repay their loan in the future by accessing the cash flow of the property, if not, any claim for possession will be presumed by the court as putting pressure on the borrower even though there is little to no evidence that they are capable of fulfilling their loan obligations as expressed in ‘Albany Home Loans Ltd v Massey’ (1997). A lender has no real obligation to seek order from the court prior to a claim for possession of a property, even though it has been suggested by the Financial Conduct Authority (regulator) that the court should ensure that a lender has considered forbearance before exercising a right to possess as seen the case of ‘Thakker v Northern Rock plc’ (2014). Therefore, Trinity Bank has a duty to ensure that Peter receives some opportunities to remedy the default or repay the loan by providing options like: postponing the execution of the possession process or withdrawing the order, because as stated under section 36 of the Administration of Justice Act 1970, the court have the power to take these actions themselves if they are satisfied that Peter is likely to be able to repay the loan within a given reasonable time (Wonnacott, 2009, p. 22). Likewise, to limit the cost of frequent applications to cancel or postpone legal proceedings, the court developed the requirement of accessing whether a borrower was likely to repay the complete loan owed back to the lender as established in the important case of ‘Cheltenham & Gloucester BS v Norgan’ (1996). A mortgagee owes a duty to the borrower to take reasonable care in the manner of sale which regards the exploration of a proper market for the property if a borrower default (McFarlane and Hopkins, 2020, p.293). Importantly, Trinity Bank has the right to choose a time of sale suitable for their interest in recovering their debt, however, it should be noted that a lender is not obligated to find steps to increase the value of the property because it assumes that the lender is more concerned with making a profit rather than recovering their loan as stated in the case of ‘Silver v Properties Ltd v Royal Bank of Scotland’ (2004). 
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