Assessment 1 
‘’Both the test for unfitness to plead and the insanity defence are founded on nineteenth century legal concepts which have not kept pace with developments in medicine, psychiatry and psychology’’ (Law Commission, 2013) 
Are the defences of insanity and automatism in need of reform?


Welcome 
Hi, my name is Sienna Davies and throughout this presentation I will discuss the defences of Insanity and Automatism. I will not only define and explain these defences, but my aim is to analyse them and identify the advantages as well as areas in need of reform. 

REFERENCE BACK TO QUESTION

1. What is insanity? (Definition, how the defence is proven)
Individuals who have allegedly committed a crime are presumed to be sane at the time of the alleged offence and are therefore deemed responsible. However, that individual could avoid a guilty verdict if insanity can be proven (Law, 2018, p.111.).
Definition: Insanity covers situations and actions where an individual is not able to control their movement or behavior. This lack of ability, under the defence of insanity, would be due to an internal factor (Fafinski and Finch, 2021, p.190.).
Example: When looking into insanity, it is not that the criminal act is explored but it is that of “criminal actors” and their characteristics (Dubber and Hornle, 2014, p.506.).
Examples of internal conditions that can spark an insanity defence are those of sleepwalking and epilepsy (Taylor 2018, p.355.). 
How to prove the defence: The M’Naghten Rules established in the case of McNaghten (1843) set the three requirements the defence would have to prove;
First, that the “defendant was suffering from a disease of the mind”
Second, the “defendant’s disease of the mind caused a defect of reason
[bookmark: _Int_YFS8Nvr1]Third, resulting from said defect, the defendant either a. ”did not know the nature and quality of the act he was doing” or b. “did not know that what he was doing was wrong” (Macdonald, 2018, p.401.).
Burden of proof: Guilt is for the prosecution to prove as they try to gain a guilty verdict from the jury beyond all reasonable doubt. However, the burden of proof in this case will be on the defendant to prove the individual was insane at the time of the alleged crime (Devendorf, 2023).
Verdict: Under section 2 of the Trial of Lunatics Act 1883, a successful insanity plea would require a ‘special verdict’ of ‘not guilty by reason of insanity’. A guilty verdict however would result with the Judge giving either a hospital order, supervision order or absolute discharge (Criminal Procedure (Insanity) Act 1964).
Case law: 20 January 1843, Daniel McNaghten shot Edward Drummond with a pistol and pleaded not guilty. A witness stated that at the time of shooting, McNaghten was not of a sound mind. Evidence concluded that McNaghten was affected by delusions to the point where he had no control over his actions and the intensity was irresistible. In this case, the jury returned a not guilty verdict (‘R v McNaghten’, 1843). 

REFERENCE BACK TO QUESTION

2. What is automatism? (Definition, how the defence is proven)
Definition: “Unconscious involuntary conduct caused by some external factor where there is no claim of insanity” (Gooch and Williams, 2015).
Automatism is seen as being the plea that the defendant shouldn’t be held responsible for their involuntary actions (Child and Reed 2015).
Example: An act done under the influence of anesthetic as seen in the case of R v Sullivan 1988. An act done is a state of dissociation from severe emotional shock or psychological trauma as seen in the case of R v Falconer. And another example which is from the defining case of automatism, this example is post traumatic loss of control due to a head injury in the case of Bratty v Attorney General For Northen Ireland 1963 (Judicial Commission of New South Wales, 2023). 
How to prove the defence: For the defence of automatism to be proven, it must be established that the defendant’s act in question was involuntary, that said act was only a result of a trigger which was external and that the act wasn’t induced by the defendant (Ipsa Loquitur, 2019).
Burden of proof and Verdict: With this defence, the prosecution must prove beyond all reasonable doubt that the defendant’s acts were voluntary. A successful defence of automatism would lead to an acquittal (LexisNexis, 2024).
Case law: The Bratty case defined automatism as an involuntary act or an unconscious act due to a defect of reason from a disease of the mind (‘Bratty v Attorney General for Northern Ireland’, 1961). 


3. Key case law 
McNaghten 
Bratty 


4. Issues and Advantages with Insanity ( Utilise point, evidence, explain and link)
Issues: 
· Mental health defences can be used to negate criminal responsibility and abuse the justice system. 
· Expert evidence on the topic of insanity can be subjective and it therefore makes conveying and proving insanity, at the time of committing a crime, to the jury difficult. This is supported by The Royal Commission (1949-53) cited in Norrie (2001), which says the M’Naghten rules are “obsolete and misleading.”
· Linking insanity with committing crime can create and add fire to the stigma around mental health and incompetent, dangerous or erratic behavior
(Jakuback, 2023).
· Stated by the Law Commission, ‘insanity’ and additional terms such as ‘disease of the mind’ are not medical and are out of date. This interferes with modern expert evidence because the legal terms and procedure don’t align with modern medicine. 

Advantages: 
· It allows for more of a just and fair result by taking into account the mental state of a defendant and the implications affecting their ability to make rational choices.
· Giving a hospital order and providing psychiatric treatment, for example, can be seen as the better and fairer outcome for individuals ruled as insane compared to incarceration; as incarceration doesn’t address causes of why people commit crime whereas psychiatric treatment will.
· Treating medical concerns when they arise can aid the decline of recidivism
(Jakuback, 2023).



5. Issues and Advantages with Automatism (Utilise point, evidence, explain and link)
Issues:
· After an acquittal, if automatism defence is successful, there is no mandatory medical assessment or care unlike insanity where a successful plea would require medical attention (Fenwick, 1966)
· The current legal procedure for automatism doesn’t allow the enabling of discretion (Fenwick, 2009). 
· The definition and principles of automatism have caused issues between medical views and legal views as they both have conflicting definitions (Fenwick, 2009).
· Automatism is based on whether the individual was conscious or not at the time of the offence which is difficult to say as “there are no valid measures” to determine consciousness when an individual claims to be in a postictal state (Norris and Marcus, 2015).
· This defence can be used by an individual even if they’ve never suffered in this way before. This means that an expert witness would have to connect the individuals state and act to a one-off moment of loss of consciousness (Norris and Marcus, 2015).
Advantages:
· Some movements can be easier to prove under automatism such as loss of muscle control because lack of control and intention is almost obvious (IResearchNet, 2015).
· There are increased rates of suicide and self-harm in prison, an acquittal under automatism limits the risk for that individual (Law Commision, 2013) 


6. Reform suggestions.

Insanity:
· It is said that custodial sentencing should be considered in insanity cases as dangerous individuals should be receiving treatment away from the public to protect the public's Article 2 ‘the right to life’ of the European Convention of Human Rights (Law Commission, 2013)

Automatism:
· For the outcome of automatism to come under a special verdict because the verdict should reflect the loss of capacity (Law Commision, 2013)

According to Claydon (2015), implementation of neuroscience in the court could aid better understanding of this behaviour so that a fair and just process can follow.
According to Howard (2016, p.434.), the term ‘mental disorder’ should be amended to ‘recognised mental condition’ as to aid consistency in the law.
According to Elkington (2022, p.307.), automatism’s ‘complete loss of control’ should be changed to ‘effective loss of control’ as that could aid women who were abused and as a resulted committed crime. 
According to the Law Commission (2013), reform and establishing a new and improved defence would save all personnel involved the time it has been taking for interpretation.



7. Research time line.

14 October 2024
16 October 2024
23 October 2024
24 October 2024 
3 November 2024
6 November 2024
7 November 2024
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