Here is a true story.
Mr Burchell, a small builder, contracted to build two large extensions to the home of Mr and Mrs Bullard. The agreement provided for four stage payments. On 31 August 2000 the builder submitted his claim for the third stage payment for £13,540 after work to the roof had been done. This was never paid. Mr and Mrs Bullard were not happy with the work and wrote to Mr Burchell setting out what they said had to be done before any further payment would be made.

Letters were exchanged and each blamed the other for the difficulties. With £5000 worth of work left to complete, Mr Burchell left the site on 21 November 2000. Six months later he instructed solicitors, who wrote suggesting that to avoid litigation the matter be referred for alternative dispute resolution (ADR) through ‘a qualified construction mediator’. The response from the Bullards’ building surveyor was that ‘the matters complained of are technically complex and as such mediation is not an appropriate route to settle matters’. The Bullards simply wanted Mr Burchell to complete the contract and make good the defective work.

On 5 February 2002 Mr Burchell began a court action for £18,318. The Bullards counterclaimed for £100,815. Of that sum £23,646 related to the roof, which the Bullards argued needed to be completely rebuilt. The litigation rumbled on and the case was eventually heard at the county court over five days in May 2004. The judge awarded Mr Burchell £18,327 plus costs on his claim and the Bullards £14,373 on their counterclaim. Mr Burchell, therefore, had a net win of £5000, which the Bullards were ordered to pay. But that was not everything. 

After four years of wrangling, Mr Burchell had spent £98,000 on legal fees and the Bullards £70,000. The question of who would pay the costs still remained. The judge ordered separate judgments on the claim and counterclaim. Mr Burchell should have the costs of the claim upon which he had been successful and the Bullards should have the costs of the counterclaim on which they had been partly successful. As a result, the recovery of £5000 by Burchell in court would cost him £136,000. In April 2005 the Court of Appeal took a look at the costs orders.

The Bullards had inflated their counterclaim, their expert was criticised and their surveyor’s rejection of mediation was considered ‘plain nonsense’. Mr Burchell admitted to making mistakes, but he was always willing to rectify his work and did not over-egg his claim.

The Court of Appeal disapproved of the Bullards’ conduct in the lengthy litigation but stopped short of condemning them as having been so unreasonable that a costs sanction should follow many years later. The court considered the reasonableness of the Bullards’ actions against the background of out-of-court settlement practice, which had not yet been established at the time litigation had started. Also, the defendants rejected the offer of mediation on the advice of their surveyor, not of their solicitor. Nevertheless, the Court of Appeal issued a stark warning that little sympathy would be shown in the future to those who disregarded mediation and battled on regardless. As for the Bullards, they were left paying their own costs, 60 per cent of Mr Burchell’s costs and the Mediation costs of the appeal, totalling £145,000. So, £185,000 had been spent to secure a judgment of £5000 and the Bullards had to sell their house to pay the £250,000 legal costs. All that heartache and money on a dispute over a modest extension, which ultimately cost the Bullards the very thing they were investing in.

The story of Mr Burchell and Mr and Mrs Bullard offers a prompt to look at certain aspects of settlement offers, legal costs and legal funding since they are part and parcel of any negotiations between parties in legal disputes and, as is often the case in mediation, dealing with costs may become the final hurdle to jump before settlement. 

