Question 7

Introduction
In England and Wales, the minimum age of criminal responsibility (MACR) is ten. In other words, children are deemed to become subject to the full rigour of the criminal justice system at the age of ten. They can be prosecuted and, if convicted, will receive a criminal record. If a 10-year-old commits an offence considered to be a ‘grave crime’, he or she will be tried in the Crown Court and may be given a custodial sentence equivalent to that available in the case of an adult. Similarly, a child of that age co-accused with an adult will be subject to trial in an adult venue.
 
There is a lot of criticism regarding the age of criminal responsibility. The National Association for Youth Justice (NAYJ) pointed out that the treatment of any child in conflict with the law should reflect first his or her status as a child in correlation with the development and wellbeing of that child.
 
In England and Wales, the evolution of the MACR had its base on the principle of doli incapax which means that at certain ages children are incapable of distinguishing between right and wrong and, more latterly, ‘seriously wrong’. This brought legal protection for children as it was the prosecution’s duty to prove that the accused can distinguish between good and evil at the time of the offence. Also, it has been established that the prosecution must prove criminal intent, that simply commission of an act is not ground for sentence. 
The current law regarding the MACR has been marked by the murder of James Bulger on 12th February 1993 and the subsequent conviction of two 10-year-old boys. The consequence of this murder was the abolition of the doli incapax by Section 34 of the Crime and Disorder Act 1998 which states that a child aged 10 and over is capable of committing an offence.
 
The NAYJ considers that criminalising children at such young age represents a breach of international standards on children’s rights. Also, it does not take account of children’s developing capacity and imputes culpability inappropriately which could be damaging to the child’s future and development.
 

There has been a range of recommendations to raise the MACR. This paper will focus on the arguments pro and against raising the MACR in England and Wales. 

Arguments for raising the MACR 
Failure to comply with children’s rights
When considering the rights of the child, we should bear in mind, as indicated in the Declaration of the Rights of the Child, that the child, because of his physical and mental immaturity, needs special safeguards and care, including appropriate legal protection, before as well as after birth.

In the United Kingdom, a child under 16 cannot legally work in a full-time position but they can work a limited number of hours from the age of 13. There are many restrictions regarding young workers under the age of 16 like: 
· A child under 16 has restricted working hours and will not be entitled to receive the National Minimum Wage. 

· A child over 16, who left school, still has a few restrictions regarding shift pattern. At this age, the child is not allowed to work nights and can only work 8 hours per day, 40 hours per week.  

A child aged under 13 cannot be legally employed, except for performance roles such as acting and modelling.
 Also, the legal age to enter a marriage is 16 with parental consent until 18. But the government has committed to raising the minimum age of marriage to 18 in England and Wales.

We meant to show here that the law does not consider children under 13 capable of committing to work responsibility, also that a child under 16 has not reached maturity enough to be able to enter marriage. Meaning that a child does not know the implications that these commitments require. 
In other words, a child under aged 13 at least, has not reached a level of maturity enough to comprehend the implications of the criminal justice system. Detaining children will not teach them accountability for their actions. To maximize their potential, children must grow up in a caring, nurturing, and protective environment. This requires strong parenting support programs and access to health, education, and social services as well as to child-sensitive justice and social welfare systems.
 

As stated in General Comment No. 24, paragraph 12, children differ from adults in their physical and psychological development and their emotional and educational needs. Such differences constitute the basis for the lesser culpability of children in conflict with the law. The protection of the best interests of the child means, for instance, that the traditional objectives of criminal justice, such as repression/retribution, must give way to rehabilitation and restorative justice objectives in dealing with child offenders.
Also, the use of deprivation of liberty has very negative consequences for the child’s harmonious development and seriously hampers his/her reintegration into society. In this regard, article 37 (b) explicitly provides that deprivation of liberty, including arrest, detention, and imprisonment, should be used only as a measure of last resort and for the shortest appropriate period so that the child’s right to development is fully respected and ensured.

Medico-legal perspective
In civil law, a person under 16-year-old, is not competent until proven otherwise. the threshold for deciding whether a young person is competent to make, or capacitated in making, a particular decision varies depending on the nature and perceived gravity of that decision.
 
According to the Mental Capacity Act, a person lacks capacity about a matter if he or she suffers from impairment of, or a disturbance in the functioning of, the mind or brain. Regardless of the impairment being temporary or permanent, this should not affect the way of dealing with such a situation.
A person is unable to decide for himself if he is unable:
(a)to understand the information relevant to the decision,

(b)to retain that information,

(c)to use or weigh that information as part of the process of making the decision, or

(d)to communicate his decision (whether by talking, using sign language, or any other means).
 

Following Enys Delmage’s article on the MACR, from a neuroscience perspective, following the work of the psychologist Jean Piaget, scientists are now able to provide detailed images of the developing brain using complex scanning techniques which allow the connection between the brain structure and the factors that can affect the development of the brain. An example is the testosterone in boys, which is much higher in adolescence than at other times in life and is associated with increased aggression. 
Her research shows that that impact upon decision-making, morality, and judgment has been associated with the frontal lobes of the brain, which are thought to shape social behaviour responses, personality, and planning (so-called ‘executive functioning’). Neuroimaging is also beginning to assist scientists in developing nuances understanding of the areas of the brain associated with empathy, working memory, consequential thinking, reasoning and judgment, planning, and inhibition of behaviour, which may also have resonance regarding conceptualizing criminal responsibility.

According to neuroscience, changes in the neural circuits underpinning behaviour continue at least 20 years of age. The curves for brain development are associated with comparable changes in mental functioning (such as IQ, but also suggestibility, impulsivity, memory, or decision-making), and are quite different in different regions of the brain. The prefrontal cortex (which is especially important in relation to judgement, decision-making, and impulse control) is the slowest to mature. In other words, at the age of ten, the brain is developmentally immature and cannot properly assimilate the whole legal process.
 
Discussion 
When considering the MACR, there is no suggestion that children should not be responsible for their unlawful behaviour, but there should be a level of discretion when delivering juvenile justice. Each case should be dealt with accordingly with the level of offence and the age of the offender. 

In case of an offence, the basic procedural safeguards such as the presumption of innocence, the right to be notified of the charges, the right to remain silent, the right to counsel, the right to the presence of a parent or guardian, the right to confront and cross-examine witnesses and the right to appeal to a higher authority shall be guaranteed at all stages of proceedings.

In Scotland, the MACR is eight, even lower than England and Wales, but children cannot be prosecuted below the age of 12. This means that a child aged between eight and 12 may be deemed to have the mental capacity to commit an offence but can only be dealt with through the welfare mechanisms embodied in the children’s hearings system. In Northern Ireland, there has been a positive recommendation to increase the MACR to 12.

England and Wales remain the countries with the lowest MACR. When considering all other jurisdictions, we get to wonder there should be some consideration into raising the MACR taking into account the maturity and level of understanding on behalf of children under the age of 12. The United Nations Committee on the Rights of the Child has encouraged state parties to set the MACR to 12 and to continue to increase it to a higher level.
 
Setting the MACR to 12 for each jurisdiction should prove a level of equality in dealing with children’s rights. But increasing the age constantly due to different circumstances, should not be an option. The MACR should be set to one age as all children have similar development and should be treated fairly and equally in every country and they should be held responsible for unlawful behaviour based on each case. 
According to Beijing Rules, which detail minimum standards for the administration of juvenile justice, incarceration should be avoided in the case of juveniles unless there is no other appropriate response that will protect public safety. Considering the basic guiding principles of resolution 4 of the Sixth United Nations Congress: a juvenile offender should not be incarcerated unless there is no other appropriate response.
The juveniles should benefit from institutional treatment to promote training and treatment for children with problems to provide care, protection, education, and vocational skills, to assisting them to assume socially constructive and productive roles in society.

In other words, there should be an alternative sentence option for troubled juveniles which will help them learn how to behave adequately in society. 

For some criminal offences, neuroscience can provide a degree of responsibility of the defendant for their action, which could help to decide the type of punishment for the juvenile, respecting the rights of children as well. Neuroscience can also be used to prove whether continued detention may be necessary to protect society against the accused. 
There is also imaging evidence that suggests a difference between the brains of people diagnosed as ‘psychopaths’ and others. It is not an excuse for psychopaths to escape adequate punishments, but the science can offer legal grounds for reanalysing the age of criminal responsibility, also showing the consequences of a wrong court decision.

Arguments against raising the MACR

The reasons and implication for setting the MACR as ten in England and Wales were captured succinctly by Michael Howard − speaking as Conservative Home Secretary in 1993 shortly after the murder of James Bulger − when he described child ‘offenders’ as ‘adult in everything except years’ who would not be allowed to ‘use age as an excuse for immunity from effective punishment’.

To argument, the reasons for keeping the current MACR is based on the principles of criminal capacity, criminal intention, or mens rea; the age at which the child is considered sufficiently competent to distinguish ‘right’ from ‘wrong’. 

The concept of capacity has two elements: cognitive and volitional. The cognitive element implies that if the child has sufficient capacity both to understand what the law requires her/him to do (or not to do) and the ability to comprehend the nature and consequence of any act committed, then the responsibility test is satisfied and, as such, the child might reasonably be held accountable for any transgression. The volitional element maintains that if the child can exercise full control over their behaviour and actions, and the corresponding deliberative ability to conduct her/himself by the law, then again responsibility might be imputed, and accountability imposed for any matter of transgression.

Conclusion

The MACR in England and Wales is highly criticised because is too low and the consequence for committing an offence has a big impact on children. Although the United Nations on the Rights of the Child has not set an age at which a child can be criminally responsible, it did raise a different argument that shows that the development of the children can be proven through neuroscience and psychology. 
As shown above, children are restrictive in many domains. The law has set certain ages for different services, like 18 for buying alcohol, 17 for driving, 18 for marriage, 16 for full-time working. The law itself said that a child is not mature enough to exercise those services. Then, there should not be much difference when it comes to criminal responsibility. A child under the age of 13, is not mature enough to understand the full weight of the criminal justice system. 
Scotland has a lower MACR than England and Wales, but there is certain protection for children between 8 and 12. In other words, Scotland agrees that a child can distinguish between right or wrong at the age of 8, but it should not be treated as a mature child because he or she cannot comprehend the complexity of the criminal system. Also, it has aligned the rules with the children’s rights by considering their physical and psychological development, and their emotional and educational needs.
In conclusion, in England and Wales, the MACR should be increased to 12 to be able to respect the rights of children and avoid exposing them to the full rigour of the criminal justice system and the impact this has on their future and their mental health. Although they can distinguish between right and wrong, the criminal system has a very sophisticated legal terms for which adults spend 3 years in school to learn them. A child under 12 who only studied some math and languages will not be able to understand the legal term, including the rights they have while detained. 
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