Kelsea Peterson 		Level 5 Associate Diploma

Email 1 (AC 1.1)

I appreciate you sharing your perspective on the proportion of your work time spent addressing employment regulation related activities. I completely understand your wanting to allocate more time toward enhancing the employee experience, but it’s important that we recognise the vital role that employment regulation plays in underpinning a fair, ethical, and legally compliant working environment – which ultimately contributes to a positive employee experience.

The main aim of employment regulation in the UK is to safeguard the rights of both employers and employees. It provides a legal framework to ensure fair treatment, prevent discrimination, promote health and safety, and enable the resolution of disputes (CIPD, 2023). Without these regulations, organisations risk undermining employee trust and exposing themselves to legal liabilities.

One of the key objectives is to promote equality and protect against unfair treatment, which is enshrined in legislation such as the Equality Act 2010. This regulation not only prevents discrimination but also encourages inclusivity, which in turn supports better organisational performance and employee engagement (ACAS, 2024).

A further, often overlooked, objective of employment regulation is its role in supporting labour market participation. By offering strong legal protections—such as against unfair dismissal, age discrimination, and unsafe working conditions—UK employment law can actively encourage individuals to remain in or return to the workforce. This includes older workers who might otherwise choose early retirement or experienced professionals who might be tempted to pursue opportunities overseas. The security and fairness afforded by regulation are powerful incentives to continue working in the UK, thereby helping to address skills shortages and enhance workforce diversity (Department for Business and Trade, 2023).

A crucial example illustrating the importance of regulation is the case of Bahl v The Law Society [2004] IRLR 799. In this case, the failure to follow fair procedures during disciplinary action and underlying discrimination resulted in reputational and legal consequences. Such examples emphasise that regulatory compliance is not a bureaucratic exercise, but a strategic safeguard for both the employee experience and the employer’s integrity.

While regulatory tasks can be time-consuming, they form the backbone of sustainable and ethical people practice. Rather than viewing regulation as a barrier to productivity, it can be seen as a foundational element that empowers us to create meaningful, long-lasting improvements in the employment experience.


Email 2 (AC 1.2)

Thank you for your email regarding the status of European Court of Justice (ECJ) judgments following the United Kingdom’s departure from the European Union in January 2020.

In answer to your question, decisions made by the ECJ before 31st December 2020—the end of the Brexit transition period—still form part of UK law and are classified as retained EU case law, as outlined in the European Union (Withdrawal) Act 2018. These rulings remain binding on lower courts and tribunals in the UK unless they are overturned by the UK Supreme Court, the Court of Appeal in Wales and England, or the equivalent courts in Northern Ireland and Scotland (UK Government, 2023)

This retained case law forms part of the body of UK employment law. For example, the ECJ ruling in WageIndicator Foundation v Federatie Nederlandse Vakbeweging clarified the scope of working time definitions under the Working Time Directive, which continues to impact how UK tribunals interpret working time and rest breaks under the Working Time Regulations 1998.

However, courts now have the discretion to depart from retained EU case law where it is considered appropriate (European Union (Withdrawal) Act 2018, s.6). This means such judgments are not permanently fixed, but until they are reconsidered by higher UK courts, they still apply.

UK employment tribunals enforce employment regulation by adjudicating disputes between employers and employees across a wide range of statutory rights. These include unfair dismissal, discrimination, equal pay, and wage disputes. The tribunal process allows employees to bring claims independently and serves as a practical mechanism for upholding employment standards (CIPD, 2023).

By way of illustration, the case of British Gas Trading Ltd v Lock [2016], where the tribunal applied ECJ reasoning to conclude that commission payments should be included in statutory holiday pay. Despite Brexit, this principle remains in force unless specifically overturned by a higher UK court.

In summary, pre-Brexit ECJ judgments remain binding unless overturned and continue to influence tribunal decisions. Employment tribunals serve a critical role in interpreting and enforcing these principles in line with statutory rights.


Email 3 (AC 2.1) 

Thank you for your email concerning the cases in which it may be appropriate to specify that a job role must be carried out by a particular sex (either a man or a woman). This falls under the legal concept of an “occupational requirement”, which is a narrow exception within the UK’s equality and discrimination laws.

Since the implementation of the Equality Act 2010, it is generally unlawful to discriminate against candidates based on protected characteristics, including sex. However, Schedule 9 of the Equality Act 2010 permits exceptions where possessing a specific protected characteristic is an occupational requirement, and applying that requirement is a proportionate way of achieving a legitimate aim (Equality Act 2010, s.39 and Schedule 9).

For example, it may be lawful to recruit only women for a role providing support to female victims of domestic abuse where the service users have disclosed that they would feel unsafe or traumatised by male staff. This would likely satisfy the test of being proportionate and necessary.

However, stipulating gender as a requirement must not be based on assumptions, preferences, or convenience. For instance, saying “we prefer a woman for this administrative role because the rest of the team is female” would not constitute a legitimate occupational requirement and could lead to an employee claiming direct sex discrimination.

A notable case is Johnston v Chief Constable of the Royal Ulster Constabulary [1986] IRLR 263, in which the ECJ held that occupational requirements must be objectively justified and not based solely on stereotyping or public perception. Similarly, in Etam plc v Rowan [1989] IRLR 150, it was ruled that excluding a male from a job in a women’s changing room was lawful, due to privacy and decency concerns – highlighting how the context and necessity of the role matter.

It’s also essential that any occupational requirement is clearly stated in the job advertisement and justified with evidence of why it is necessary. Employers should be prepared to demonstrate the proportionality and legitimacy of the requirement if challenged.

I hope this helps clarify your responsibilities in this area. 



Email 4 (AC 2.2)

Thank you for your email about the proposed regrading of two health care assistants (HCAs) using leftover funds from your research project. While I appreciate the intention is to reward good performance, we must practice caution and consider the legal implications under equal pay legislation, especially given the gender composition of our HCA workforce.

Under the Equality Act 2010, both men and women have the right to receive equal pay for work of equal worth. This covers roles that are identical or largely similar, those deemed equivalent through a job evaluation process, or positions that require comparable levels of effort, skill, and responsibility (Equality Act 2010, s.64). Where a pay disparity exists between female and male employees doing equal work, it is presumed to be discriminatory unless the employer can show that any differences in pay are due to another factor, which is not related to sex.

In this case, promoting two male HCAs to a higher B grade, where 80% of HCAs in the Trust are females and remain on Grade A, could create a prima facie equal pay risk. Unless there is a clearly documented, non-discriminatory justification — such as a substantial and measurable difference in duties, responsibilities, or qualifications — this action may lead to grievances or potential claims from female HCAs who are not similarly upgraded.

A relevant example is the case of Hayward v Cammell Laird Shipbuilders Ltd [1988] ICR 464, where female employees successfully claimed equal pay after being paid less for work of equal value. The employer failed to justify the pay difference with a material factor unrelated to gender.

Before any upgrade is approved, I recommend:

1. Reviewing whether the upgraded roles meet the criteria for a different grade based on job content.
2. Ensuring a transparent, evidence-based rationale that can be applied consistently across the team.
3. Considering whether the same opportunity for upgrade has been made available to other HCAs, particularly female staff.

If you wish to pursue this, I’d be happy to support a job evaluation review or explore alternative reward options that comply with equal pay obligations.


Email 5 (AC 3.1)    

Thank you for bringing your concern to our attention regarding the radiographer who recently resigned. I understand your worry that the individual may consider bringing a constructive dismissal claim, particularly in relation to the change in his working hours. Please find some guidance on the circumstances under which such a claim might succeed below, as well as some information regarding the time restraints involved.

Constructive dismissal takes place when an employee exits the business because their employer has committed a serious breach of contract. Under Section 95(1)(c) of the Employment Rights Act 1996, the employee must demonstrate that the employer’s conduct amounted to a serious breach of an express or implied term, effectively forcing them to resign.

Examples of such breaches include:

· Unilaterally reducing pay or hours without agreement.
· Demoting an employee without justification.
· Changing working patterns (e.g., moving from day to night shifts) without consultation.
· Failing to address grievances or creating a hostile work environment.
In this particular scenario, if the change to the employee’s working hours was made without any contractual right or consultation and had a significant impact on his personal life or working conditions, a constructive dismissal claim could indeed be formed on this basis.

The employee must also resign swiftly in response to the changes, or they could be seen to have accepted the new conditions, weakening their case (CIPD, 2023).

A relevant legal precedent is Western Excavating (ECC) Ltd v Sharp [1978] QB 761, where the Court established that a constructive dismissal requires a fundamental breach by the employer, and the employee must be seen to resign in response to that breach.

Regarding time limits, a former employee has up to 3 months minus one day from the effective date of termination to lodge a claim with the Employment Tribunal (Employment Rights Act 1996, s.111). Prior to this, claimants must usually contact ACAS for Early Conciliation, which can temporarily pause the clock.

I recommend reviewing the terms of the radiographer’s contract and any documentation around the change in hours.


Email 6 (AC 3.2)

Thank you for your update on the proposed reorganisation within your directorate. I understand the importance to progress, but given the scale of redundancies being considered, it’s essential that the process complies fully with UK employment law. Acting hastily or failing to follow due procedure could expose the Trust to legal claims for unfair dismissal.

According to Section 139 of the Employment Rights Act 1996, redundancy occurs when an employee is dismissed because the employer needs to downsize the workforce—whether due to the closure of the business, the shutdown of a specific workplace, or a decreased need for employees to perform a certain type of work.

Given that 50 posts are to be lost, the Trust must follow collective consultation rules, which apply when 20 or more redundancies are proposed within 90 days. This involves:

· Consulting with employee representatives or trade unions with a minimum of 30 days before the first dismissal is to take place (or 45 days if over 100 employees are affected).
· Providing clear written information, outlining the reasons for redundancies, numbers and categories of employees affected, and selection methods.
· Notifying the Secretary of State via form HR1 (Gov.uk, 2024).

In terms of fair selection, dismissing “poorest performers” without objective and consistent selection criteria would be risky and likely to be seen as unfair. Selection should be based on agreed, non-discriminatory criteria, such as skills, qualifications, and attendance records, and applied equally.

Employees selected for redundancy also have the right to:

· A minimum notice period, based on their length of service.
· Statutory redundancy pay if they have at least two years of continuous service.
· The opportunity to appeal their selection and be considered for suitable alternative roles (CIPD, 2023).

A key case is Williams v Compare Maxam Ltd [1982] ICR 156, where the Employment Appeal Tribunal held that employers must consult meaningfully and use fair selection criteria to avoid unfair dismissal claims.

I recommend that we work closely with HR and legal to ensure the process is compliant and fair to protect both the Trust and its employees. I’d be happy to assist in reviewing the proposed selection criteria and consultation approach.


Email 7 (AC 3.3)   

I appreciate being included at an early stage in the coversations regarding the potential merger of pharmacy services with the neighbouring Trust. If we decide to move forward, the Transfer of Undertakings (Protection of Employment) Regulations 2006 (TUPE) will likely be relevant, as the situation may qualify as either a business transfer or a service provision change under the Regulations.

TUPE aims to safeguard employees’ rights when the business they work for is transferred to a different employer. If the merger results in the transfer of pharmacy services and related staff from the neighbouring Trust to our organisation, the main employee protections under TUPE would include the following:

1. Automatic Transfer of Employment:
All staff assigned to the transferring service would automatically transfer to our Trust under their current terms and conditions, with their continuity of employment preserved and no interruption in service (TUPE, Regulation 4). This covers their salary, working hours, holiday entitlement, and overall employment rights

2. Protection Against Dismissal:
Under TUPE Regulation 7, dismissals related to a transfer are automatically considered unfair unless the employer can justify them with an economic, technical, or organisational (ETO) reason involving workforce changes. For instance, a legitimate redundancy could meet this criterion, whereas dismissals based on performance that are tied to the transfer would not.

3. Consultation Requirements:
Both Trusts would have a legal responsibility to inform and consult with affected employees via recognised trade unions or elected employee representatives. This includes sharing details of the transfer, its expected effects, and any planned changes (TUPE, Reg 13). Consultation must be meaningful and take place long enough before the transfer to allow proper dialogue.

4. Restrictions on Changing Terms and Conditions:
Post-transfer, employers cannot change employees’ terms and conditions if the sole or principal reason is the transfer itself, unless there is an ETO reason and the employee agrees. Even well-intended harmonisation efforts (e.g. aligning pay scales) may be deemed unlawful without objective justification.


A key case is Katsikas v Konstantinidis [1993] IRLR 179, which emphasised the importance of employee rights being preserved through business transfers under EU law, which remains influential in UK TUPE case law.


Email 8 (AC 4.1)

Thank you for your query regarding the calculation of holiday pay for the nurse bank staff working in your department. It’s great to see your commitment to ensuring fair and lawful treatment of all staff, including those employed on a casual basis.

Under the Working Time Regulations 1998 (WTR), all workers — including casual and zero-hours staff — are legally entitled to 5.6 weeks’ paid holiday per year, which includes public holidays (Reg.13A). The key legal principle is that holiday pay must reflect the pay an individual normally receives, not just their basic rate.

For irregular or casual workers, the law requires that holiday pay is calculated based on their average weekly earnings over the previous 52 weeks in which they worked and were paid (Working Time (Amendment) Regulations 2020). Weeks where no work was performed must be excluded, and earlier weeks (up to a maximum of 104 weeks) can be used to reach the 52-week total if needed.

A widely used method for accruing holiday entitlement in casual roles is 12.07% of hours worked, derived from dividing the statutory 5.6 weeks’ holiday by the remaining 46.4 weeks in a full working year. However, this method must only be used for accrual purposes and not for pay calculation unless it fairly reflects actual pay patterns.

This was clarified in the landmark case of Harpur Trust v Brazel [2022] UKSC 21. The Supreme Court held that part-year workers (including those on zero-hours or casual contracts) must receive holiday pay based on their actual earnings during the 52-week reference period, rather than being pro-rated based on hours worked. Applying a flat 12.07% approach to pay may undercut statutory entitlements and is therefore unlawful for pay calculation.

Therefore, to remain compliant and fair, I recommend ensuring that each nurse bank worker’s holiday pay is calculated using their actual average pay over the appropriate 52-week reference period. This approach reflects both the legal requirements and best practice.

I’d be happy to help your team set up a compliant system or review current practices if needed.


Email 9 (AC 4.2)

Thank you for reaching out, and congratulations on your pregnancy. I'm happy to offer guidance on the main distinctions between maternity leave and shared parental leave (SPL), to support you in making the best decision for you and your partner.

Maternity leave is a legal entitlement granted exclusively to the birth mother, allowing for up to 52 weeks of leave. This is divided into Ordinary Maternity Leave (the initial 26 weeks) and Additional Maternity Leave (the remaining 26 weeks). A minimum of two weeks’ leave after childbirth is mandatory—or four weeks in the case of factory workers (Gov.uk, 2024). Statutory Maternity Pay (SMP) is offered for a maximum of 39 weeks: it covers 90% of average weekly earnings (before tax) for the first six weeks, and then £184.03 per week or 90% of those earnings—whichever is lower—for the following 33 weeks (Gov.uk, 2024)

In contrast, SPL allows you to share up to 50 weeks of leave and 37 weeks of pay with your partner, provided both parents meet the eligibility criteria. To access SPL, the mother must curtail her maternity leave early. SPL can be taken in blocks or simultaneously, offering greater flexibility for families in how childcare responsibilities are shared (CIPD, 2023).

A key distinction is that maternity leave is designed to protect the mother's health, wellbeing and recovery after childbirth, whereas SPL is more focused on flexibility and shared parenting. Importantly, while maternity leave is often well understood and widely used, SPL has lower take-up, partly due to its complexity and financial considerations (Working Families, 2023).

The case of Capita Customer Management Ltd v Ali [2018] UKEAT 0161/17/BA clarified that paying enhanced maternity pay but only statutory SPL pay is not discriminatory, because the purpose of maternity leave is distinct from SPL — the former protects biological recovery and bonding, while the latter provides an option for shared childcare.

If you are considering SPL, I recommend sitting down with your partner to review your entitlements and preferences. I’d be happy to help you work through the details or model different scenarios.


Email 10 (AC 4.3)

Thank you for bringing forward the recent request made by the newly appointed administrative officer, who wishes to work remotely three days a week. While it’s natural to have reservations about team cohesion and service standards, it’s essential to address the request in accordance with employment law on flexible working rights.

According to the Employment Rights Act 1996, updated by the Flexible Working Regulations of 2014 and the 2023 reforms, every employee now has the legal right to request flexible working from the first day of their employment, as recent changes have eliminated the former 26-week qualifying period (Gov.uk, 2024)

The request must be considered in a reasonable manner and decided upon within two months of receipt. Employers are legally required to engage meaningfully with the request, including discussing it with the employee and considering its potential impact on business operations.

You are not obliged to approve every request, but refusal must be based on one or more of the eight statutory grounds, including:

· Detrimental impact on quality or performance
· Burden of additional costs
· Inability to reorganise or reallocate work among existing staff
· Negatively impacts the ability to meet customer demand (Gov.uk, 2024)

Concerns about setting a precedent for other staff should not form the sole reason for rejection. Each request should be judged individually and on its own merits. Importantly, blanket policies or assumptions about roles being unsuitable for remote working may risk indirect discrimination, particularly if they disproportionately impact certain groups (CIPD, 2023).

The case of Thompson v Scancrown Ltd (t/a Manors) [2021] ET illustrates this. The Employment Tribunal found in favour of a female employee who was denied a flexible working request to accommodate childcare. The employer’s failure to consider her request properly and fairly amounted to indirect sex discrimination.

Therefore, while concerns about team efficiency are valid, rejecting the request without a proper process or evidence-based reasoning could expose the Trust to legal challenge. I recommend evaluating the operational impact of the officer’s proposal, discussing it openly with her, and ensuring that any decision is documented and objectively justified.
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