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This role of this essay is to construct an analysis and a critical review on the debate that the Offences Against the Persons Act 1861 needs a reform regarding non-fatal offences. In addition, this essay will conduct a balanced evaluation to the argument from a variety of sources. The essay also aims to identify why the proposed reform has not been implemented despite the six calls for reform in the past.   
The Offences Against the Persons Act 1861 (OAPA) contains a hierarchy of offences which classify as offences within the legislation. Assault and battery are considered non-fatal offences that exist at the bottom of the imaginary ladder. 
1. Wounding with intent to cause grievous bodily harm (GBH), or causing GBH with intent - Referred as Section 18
2. Maliciously wounding or inflicting GBH – Referred as Section 20
3. Assault occasioning actual bodily harm (ABH) - Referred as Section 47
4. Assault and battery - Referred as Section 37 of the Criminal Justice Act 1988
(Smith, 2019)
The Law commission stated that the OAPA is “defective on grounds both of effectiveness and of justice” (Smith, 2019)      
 A key component of the debate arises from disagreement with the clarity of the offences ladder displayed within the OAPA. The Law Commission proposed the most recent attempt of reform in 2015 and identified points desired for reform. One key point mentioned was “modernisation and restatement” of the hierarchy of offences mentioned. The Law Commission criticised that GBH and ABH or Section 20 and Section 47 offences do not reflect a clear sentencing power as GBH is considered a more serious offence compared to ABH and that they both possess the same maximum sentence of five years. Additionally, the proposal references to outdated concepts and terminology such as ‘felony’ and ‘penile servitude’ that no longer need to be within the statue and further suggests the need for reform. 
(Law Commission, 2015)


The Law Commission were not the first to suggest “modernisation and restatement” is needed. In 1998 the Home office have suggested that language and terminology was outdated.  Lord Thomas CJ stated, “The legislation is out of date and in some areas obsolete” (Eugenicos, 2017). 
In comparison to this view to reform there have been oppositions questioning the need for a complete reform. John Gardner presented a rationality argument. Firstly, the report recognised that the OAPA failed to deliver a clear hierarchy within the offences ladder approach and eluded the cause to be by not following a traditional path with the hierarchy. However, in relation to section 47 the report concluded that readers should concern themselves firstly with the assault and not the harm caused via the assault. The report argues that assault is not always an act of violence that delivers a physical injury to a victim but as an invasion into a person's space can be considered as assault. “One may assault someone without violence” (Gardner, 1994).
 
This is supported by the (Smith v Chief superintendent of working police station,1983) in this case the defendant stood in the victim's garden and watched her through the window. This terrorized the victim, and the defendant was liable for assault even though his act was not inflicting pain through violence.  
The counter report argues that there is essentially no need to dispute the sentencing guidelines between ABH and GBH being unfair and carrying the same minimal sentence because the defendant has additional liability when a crime is committed. Explained as the primary liability is the crime of assault and the secondary liability is added as an extension of what they are doing for example additional punishment for assaulting a Police officer who is on duty this applies to the Police Act 1964. (Gardner, 1994)




In the McGarrick case the defendant was trying to resist arrest and in doing so was flaying his body around and pushed and struct the officer who received pain in his jaw, teeth and side of his face. The judge identified that emergency workers should not be treated in such a manner and charged the defendant accordingly. (McGarrick, 2019) 
As previously mentioned, a key point raised by the Law Commission suggested that the sentencing guidelines for ABH and GBH did not reflect a clear understanding of the difference in sentencing regarding them both having the same minimum charges. This has been justified by Gardners point of view that there is a level of liability with the actions the defendants take that relates to any secondary outcomes that may warrant a larger offence. Demetriou contributes to this debate of an either way offence by identifying constructive liability and a corresponding principle.  
Correspondence principle is the proposal that defendant should only be charged for the harm or damage they set out to inflict or understood that the action contained consequences. This idea relates to the battery and assault charges mentioned in the OAPA as the Criminal Justice System when reviewing cases aims to identify the mens rea and actus reus of the offence.  Fundamentally, actus reus means the physical conduct of the offence and mens rea is the thought process or mental motivation to commit the crime. 
Although, the OAPA hierarchy ladder has been misunderstood applying the basic rules of actus reus and mens rea aim to justify the offences guidelines. The Law Commission expressed their confusion with the section 47 rule states
“Whoever shall be convicted upon indictment of any assault occasioning actual bodily harm shall be liable to imprisonment for a term not exceeding 7 years” (GOV, 2021)






This means that for a defendant to be liable to be charged under section 47 there must be an identified actus reus so a physical assault or battery that results in the victim receiving actual bodily harm. (Smith, 2019). It can be understood why there is a call to clarify this section of the OAPA because it uses the term ‘assault’ as an umbrella term for assault and battery which is not clearly defined within the legislation. The other issue supporting the proposal for reform is that section 47 also fails to highlight what qualifies for actual bodily harm this leaves the court rooms to be established this amongst themselves. Actual bodily harm has been defined as “any hurt or injury that is calculated to interfere with the health or comfort of victim” (Miller,1954) 
This begins to tie in together when reviewing the correspondence principle because the principle itself is often a reminder that constructive liability offences and strict liability offences do not require mens rea. What this means is that the mental part of the offence is irrelevant and therefore the intention to only cause battery that leads to an assault as unforeseen circumstances from the defendant is not considered when charging the offence.   (Demetriou, 2016)
“Section 47 of the 1861 Act has no mens rea requirement apart from the mens rea of assault” (Gardner, 1994)
Another angle of the liability paradigm can be broken down into two forms of constructivism. The first being a form of ‘absolute’ constructivism which can be interpretated as the evidence or apparentness of the crime being committed. The second approach being the ‘moderate’ constructivism which can be understood as the outcomes of the crime or even previously referred to as the secondary liability. The constructivism slant regarding the Offences Against the Persons Act 1861 has been considered and applied in court as a more favourable to the correspondence principle however both are applicable. (Jackson, 2015).





The paradigm exists again as an argument of intrinsic luck that two defendants may commit the same offence however due to one victim receiving an outcome beyond control like a heart attack for example presents secondary liability that further results in being charged under section 47.  To summarize if a defendant did cause further harm or frighten a victim by unforeseen circumstances the “law has always provided justification for conviction under section 47 OAPA” (Jackson, 2015).     
A key example of how the OAPA works well could be seen within the case of R v Bollom (2004) The defendant was charged with ABH for inflicting cuts and bruises on a 17-month-old child this qualified for a section 18 offence. During the courting process the jury found the defendant guilty of section 20 due to the age of the victim. This was later appealed. A notable part of this case is that it could be consider due to the confusing nature of the OAPA ladder that the jury decided that seriousness of the offence lead to it becoming a section 20. Ultimately, the defendant was charged with GBH under section 47 as medical intervention discovered significant injuries and a history of abuse. (R v Bollom, 2004).
“Allowing a defendant to ‘get away’ with a lesser crime because he did not foresee the full extent of the injuries that he in fact caused, runs counter to the growing victim focus approach adopted by the CJS” (Demetriou, 2016)
The Law Commission have identified that the terms ‘assault’ and ‘battery’ ought not to be thought of as the same as this can result in confusion when administering convictions and suggests this to be a key point to change in the reform. This can be considered a valid point as the terms although exist hand in hand they should be identified as two separate terminology. As battery can lead to assault depending on the level of harm received by the victim. The motive for modernisation within the statue of the OAPA can be further supported by the need to identify a modern offence ‘aggravated assault’. 






The Scoping Commission Report concluded that there are many problems within the Law Commissions proposal for a reform for example the report identifies that the Law Commission fails to establish injuries sustained in sporting activities such as boxing and medical treatment. The report suggests that the validity of the implementation of the Law Commissions reform is slim due to areas not being considered in the proposal and raises the concern of consent within the areas of battery and assault. What this alludes to is the relationship between battery and consent even though consent can be given to receive for example body modifications and piercings this does not omit the chance of assault from considered grievous bodily harm. This can be understood as a crucial reason to why the reform has not been accepted. 
An example of this can the arrest of Brendan McCarthy. He was jailed for his involvement in administering body modification procedures such as tongue splitting, nipple removal and ear shaping. The individuals who received these procedures did so with consent however this is not justified to be an appropriate practice in the eyes of the law as consent does not validate grievous bodily harm. (BBC, 2019)
This is what is explained in the Scoping Commission Report consent is obsolete when regarding battery and assault and the body modifications can be classified as assault. This has been justified within the Offences Against the Persons Act 1861 specifically under section 47 and it is likely that this will remain the case.
In conclusion, the Offences Against the Persons Act 1861 needs reform and restatement with inclusion of new practice such as ‘aggravated offences and the removal of obsolete principles such as ‘felony’ and ‘penile servitude’ to accommodate a new current legislation. In addition, the reform would benefit the understanding of the terms ‘battery’ and ‘assault’ this would demonstrate a difference in offence. Furthermore, the ladder of offences needs more justification and clarity to deliver more accurate sentencing. On the other hand, the need for the reform has been suggested multiple times and would benefit from original and current principles to be developed to create a new statue. An effective reform can be achieved from a new reform proposal that is not the most recent Law Commision proposition due to the identified issues made and the lack of implementation and consideration to exemptions such as medical treatment and sporting injuries.  
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