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Task 1
Employment law manages the exchange between employers and employee’s (Daniels, 2019a). Setting rules and boundaries in the workplace, protecting employees and ensuring the workplace maintains a good standard. By adhering to legislations, both employers and employees guarantee that the workplace and all processes are equal for every individual. Employment law assists in fighting discrimination and is an advocate for equality at work (Cheary, 2019).
Employment law concentrates on civil law. However, criminal law can relate to employment matters therefore criminal law can’t be ignored. During the recent 50 years, the introduction of legislation has increased. See Appendices 1.1 and 1.2 for the system and structure for court claims. 
Employment Tribunals, (ET) previously known as industrial tribunals were established in 1964 to manage appeals made by employers under the Industrial Training Act 1964 and to resolve disputes between employees and their employers (ACAS, 2019a).
Legislations are created through Statues, European directives, Codes of practice and Common law (CIPD, 2016) 
During July 2013, fees were introduced when bringing claims to the ET; varying from £390 to £1200. In some cases, fees were waived but there was a fee remission process and criteria to meet. It was noticed that with the introduction of fees, 80% of Tribunal cases dropped.
However, Unison argued the fees in October 2013 and the issues reached the Supreme Court. Through consideration the fees were seen as unlawful and a decision was made to remove them in July 2017. The government haven’t ruled out the possibility of introducing fees in the future and brining a claim to ET can still be costly (Daniels, 2019a)
To submit a claim, the claimant must complete ACAS’ Early Conciliation form. ACAS will contact the claimant and respondent regularly during a 1-month period. Conciliation is declined if employers can’t be contacted by ACAS after 4 attempts. If conciliation doesn’t work, ACAS send’s the claimant an early conciliation certificate, which is used during the tribunal (GOV, 2019).
To bring a claim to the ET, a claimant is required to complete a form known as an ET1 and send it to the ET within 3-months of when the alleged incident happened; there’s certain claims where the 3-month decree is extended. Occasionally, the ET will accept delayed claims, on condition that there’s justification for the delay. The claim can then be directed to a preliminary hearing (Daniels, 2019a).
Once the ET1 has been received by the ET, an ET3 form is sent for completion to the respondent and they are required to return it within 28 days from the when the form was sent. The respondent must outline their defence of the claim in the ET3 (Honeyball, 2014). If the respondent needs an extension, they must make this request within 28 days of receiving the form in accordance to the ET (Constitution and rules of Procedure) Regulations 2013.
A Preliminary Hearing is a review prior to a full hearing; and is a merge of a pre-hearing review and a case management discussion. A Preliminary Hearing discusses details that need resolving ahead of a full hearing. 
ET consist of an Employment Judge who is a qualified lawyer (previously known as chairperson) and two lay members (non-legal members but with HR experience). One lay member will be from the employee’s background, whilst the other is from the employers. ET’s are less formal than court although both parties will be under oath (ACAS, 2019a).
Claims are sometimes resolved before an ET hearing, using ACAS’ conciliation service or through judicial mediation. (CIPD, 2019a) An ET1 and ET2 are submitted in the regular way and the Employment Judge will then decide by reading the documents, whether the case could be resolved through mediation. 
The Employment Judge will review the documents and will decide the length of time to list the case. Apart from rare expectations, all hearings are open to the general public (Honeyball, 2014).
During Tribunals, both parties present their evidence and the ET depart to reach a decision (CIPD, 2019a). The verdict explains the reason through a summary of facts. However, if either party require extended reasons, a request must be made within 14 days from when the summary was given. A decision is always confirmed in writing. 
The decision will decide who ‘won’ the case and provide remedies; provided at the end of the Tribunal or during a separate remedy hearing. 
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Task 2
Discrimination legislation has advanced over the years. Since the first discrimination legislation; Equal Pay Act 1970, a number of others have also been founded, such as: Sex Discrimination Act 1975, Race Relations Act 1976, Disability Discrimination act 1995, Sex Discrimination (Gender Reassignment) Regulations 1999, Employment Equality (Sexual Orientation) Regulations 2003, Employment Equality (Religion and Belief) Regulations 2003 and Employment Equality (Age) Regulations 2006 (Daniels, 2019b).
In October 2010, these all came under the Equality Act 2010. This Act assumed the 9 pieces of discrimination legislation and over 100 smaller legislations and has made the discrimination legislation clearer. (Daniels, 2019b)
There are 9 protected characteristics and 6 types of discrimination that are covered by the Equality Act 2010. The 9 protected characteristics are; Sex, Marital status and civil partnership, Pregnancy and Maternity, Race, Disability, Gender Reassignment, Sexual Orientation, Religion and Belief and Age (CIPD, 2017). Discrimination can form in 6 ways; direct, indirect, associative, perceptive, harassment and victimisation. 
Positive action in recruitment and selection is lawful under the Equality Act 2010 and is demonstrated when an employer reasonably believes that people with protected characteristic are under-represented or whom are disadvantaged in the workplace connected to a protected characteristic; giving them access to work/training (GEO, 2011). E.g. Organisations such as Women Aid would only employ females due to the nature of the work involved.
Employers should be conscientious throughout the whole process of recruitment and selection, taking care that jobs are broadly advertised, avoiding focus on a particular geographical area, ensuring appropriate wording is used in the job descriptions and adverts etc. Employers should also guarantee that shortlisting is done fairly whilst using the same selection criteria for every candidate (CIPD, 2017). E.g. advertising jobs with a required number of years’ experience could be age discrimination. 
When working for an organisation, there are employee’s, workers and the self-employed. The Employment Rights Act 1996 Section 230 (1) states that an employee is someone who begins or works secondary to a contract of employment. Section 230 (3) of the same Act, defined a worked to be a person who works under a contract of employment or under another contract where they agree to individually perform work for other parties. 
When there is doubt of employment status, there are tests which are required to take and have been created through case law. The common tests used are the Multiple Test and the mutual obligations test. The less used are, control test, organisation test, ordinary person test and economic reality test (Daniel, 2019b)
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A contract of employment is a legal document stating the employment relationship between the employer and an individual. It can be agreed orally or in writing and during an occurrence of a dispute, the contract is important as it describes how an employer and employee should work. The terms of a contract can be categorised into express terms and implied terms (Daniels, 2019b).
The Employment Rights Act 1996 section 1-7 state that all employees have a right to a written contract if they have worked for the employer for at least 1-month; this should be received no later than 2-months after their start date and should include details such as pay, holiday and hours. (ACAS, 2019b).
Legislation states that employers must provide a written statement of terms and conditions to workers and employees within 2 months.  A written statement also contains additional clauses but is still not the full contract of employment; only a statement of the agreed terms and conditions of employment. There is no legal requirement for the employee to sign the written statement. 
Express terms are conditions that have been agreed between both employer and employee, and cannot abate statutory rights; they’re often agreed verbally. Implied terms are conditions which haven’t been agreed between employer and employee, but have come from various sources; Collective agreements, Statute, Custom and practice, the Courts and Work rules (Daniels, 2019).
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There are also implied terms of law, as well as the implied terms of a contract of employment; obligations that both employer and employee must adhere to by law. E.g., pay wages, provide work, provide and ensure correct and fair details within a reference, health and safety of staff, indemnify employees of liabilities, bringing matters to employees’ attention, support with bullying in the workplace, respect privacy and deal with grievances. 
Duties on the employee would include the necessity to obey all instructions and co-operate with the employer, to have fidelity and taking reasonable care whilst carrying out work duties. 











Task 3
There are times when an employer wishes to change a contract of employment, possibly to ensure that business survives by adjusted working hours etc. However, contracts of employment are a legal agreement meaning they can’t be changed without consulting the employee (Daniel, 2019c). 
To begin the process of changing a contract lawfully, the employer must have a consultation with the affected employee(s). If the change will affect less than 20 employees, the consultation doesn’t require representatives, if affecting 21-99 employees, the consultation should be for a minimum of 30 days with representatives; with 100+ employees effected, the consultation increases to a minimum of 45 days. It is encouraged that employers consult with employees individually. 
Following consultations agreements are usually made, however on the occasions that there isn’t an agreement between employer and employee, and the employee doesn’t work in agreement with the changes, the employer has the option to terminate the contract of employment for ‘some other substantial reason’ which is a fair reason for termination (Daniel, 2019c).
Redundancy is a form of dismissal occurring when an employer must reduce the size of the workforce (CIPD, 2018b). 
Redundancy is a fair reason for dismissal in accordance to the Employments Right Act 1996. Section 139 (1) of this act states that redundancy is fair if the employer has ceased the business because the employee was employed; the employer has ceased the business in the area that the employee was employed or that the requirement for the work that the employee completed has ceased. Employers must be cautious during this period to avoid any claims for unfair dismissal (Taylor and Woodhams, 2016)
ACAS (NDc) advise employers to make a ‘Redundancy Plan’ to guide them through the process. The plan should include, avoiding compulsory redundancies, consult the staff whom might be affected, select staff for redundancy using redundancy criteria, give the affected staff notice, work out their individual redundancy pay and provide substantial support for the employees to plan.
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The Transfer of Undertakings (Protection of Employment) Regulations 2006 (TUPE) preserve employees’ terms and conditions when a business is transferred to a new employer. During the transfer, the contractual rights of an employee stay the same and are all transferred to the new employer. Rights such as, continuity of service, contracts of employment, trade union representatives, collective agreements and rights contained in the contract of employment (Daniels, 2019d). 
TUPE applies to various situations, such as when a transfer of an economic entity keeps its identity, changes to a service provider a merger and the transferring of companies in administration. TUPE doesn’t apply when the customer changes, transfers of shares and where there isn’t an economic change (CIPD, 2018c).
The affected employees must have a consultation with representatives and given the information that a transfer will take place, the reason and expected time of the transfer, any implications for the employees and any measures that both the employer and transferee expect from the employees. Where there is no consultation provided, can result in 13 weeks’ pay per affected employee (CIPD, 2018c).
The employers are legally required to provide the transferee with information about the transferring employees. Information would include, names and ages of the employees, any disciplinary action or grievances or legal action undertaken in the previous 2 years and details of any collective agreements (Daniels, 2019d).  Any contractual changes will be made to state the new place of work and the work the complete and are void unless there is an Economical, Technical or Organisational reason stating changes in the workforce.

















Task 4
The basis of the Working Time Regulations 1998 is health and safety; it’s believed that there’s likely to be less accidents and healthier employee if there’s a minimum number of holidays, rest periods and reasonable working hours (Daniels, 2019). This regulation covers anyone who works under a contract of employment or anyone with any other/personal contract. 
[image: ]The Regulation defines ‘work’ as time when workers are working at the allocation of the employer and completing duties according to usual practice; a time when the worker is being provided appropriate training; and any other duration where the regulations is treating it as working time (Honeyball, 2014).
Employers are obligated to pay wages. In agreement with the Employment Rights Act (ERA) 1996 Section 8, all employees are entitled to a written pay slip before or on the day of payment of wages/salary; showing gross and net payments, any deductions and their purpose and, from April 2019 the number of hours worked. The term ‘Wages’ has been defined as a sum payable to a worker by their employer in relation to their employment; following the Delaney V Staples (1992) case (Honeyball, 2014).
Lawful deductions from wages could be, where legislation or contract of employment authorises it or where an agreement has been made in writing. The ERA 1996 Sections 28 -35 state that an employee with 1 month’s continuous employment has the right to guarantee payments if they are not provided work on days when they usually would. A reason for guarantee payment could be, less demand for the business or type of work that the individual does and any other occurrence that affect’s normal business e.g. power cut (Daniels, 2019d).
The National Minimum Wage (NMW) Act 1998 sets a minimum hourly rate of pay for workers under 25 to receive by law (ACAS, NDa).
Employers aren’t legally obligated to have a sick-pay scheme, although all employers are required to pay Statutory Sick Pay (SSP). From the fourth consecutive calendar sick day, individuals are entitled to SSP, if the average earnings are at least equal to the lower earning limits. SSP can only be claimed on the day which the employee would usually work and is paid no more than 28 weeks in any 12-month period. From the 1st April 2019, SSP will be £94.25. (Daniels, 2019d).
If an employee is suspended on medical grounds, e.g. if health and safety requirements are preventing the employer from providing work, the employee has the right to be paid the normal rate of pay for up to 26 weeks whilst suspended (Honeyball, 2014).
Daniels (2019d) suggest employers must follow a guideline when staff are pregnant or due maternity/paternity leave, see below.
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Fathers who have been employed for 26 weeks from the start of the 14th week before EWC, have a statutory right to take ordinary parental leave (OPL) from the day of birth. OPL is a time of 2 weeks and can only be taken within 56 days of birth (Taylor and Wilkinson, 2016).
Shared parental leave was introduced in 2014 where once a mother’s compulsory maternity leave has ended, both parents have a right to share the remainder of her paid leave between them. Adoptive parents are entitled to 52 weeks’ adoption leave, and the usual parental and shared leave as with a birth of a child. The leave begins when the child is matched with the parents. Statutory Adoption Pay (SAP) is paid for 39 weeks at the same rate as SMP (CIPD, 2018a).
There’s other statutory rights that employees are entitled to, such as the right to take unpaid leave for family emergencies; the right to take 4-months unpaid parental leave; and the right to request flexible working. Flexible working can only be requested once a year and the employer has a right to turn down requests if they believe that there is a good business reason to do so.







Task 5
There’re numerous legislations relating to health and safety, the main being the Health and Safety at Work Act (HASAWA) 1974 (Daniels, 2019e). This statue details the main duties of the employer and employee. Alongside this legislation there are: 
[image: ]Section 2(1) of the HASAWA defines, employers must guarantee the safety and welfare of the workforce. Such obligations include; the safe and adequate plant and equipment, ensuring that equipment is tested and replaced regularly; providing a safe premise of work; competent and safe fellow employees, e.g. providing employees with relevant training; and a safe system of work, e.g. not working perfunctory (CIPD, 2018d).
Employees have duties in accordance to Section 7 of the HASAWA. Employees must take care of themselves and others, cooperating with their employer, ensuring health and safety obligations are met, Personal Protective Equipment (PPE) must be worn if provided (Personal Protective Equipment at Work Regulations 1992). Employees must understand systems provided by the employer; and informing their employer of any serious forthcoming dangers to health and safety (Daniels, 2019e).
Many stresses at work claims stem from the negligence of the employer’s duty to take care. The Health and Safety Executive (HSE) define work-related stress as the reaction that employees have because of disproportionate pressures and demand at work; due to a lack of required resources (CIPD, 2018d). Stress affects individuals mentally and physically (ACAS, NDd). 
The penalties for breaching health and safety are, the tort of negligence, contractual claims such as constructive dismissal, criminal actions and personal injury claims (CIPD, 2018d).
To enforce good standards of health and safety, the CIPD (2018d) state that under the HSWA, any employers with 5 or more employees should have a written health and safety policy. For a policy to be effective, there’s various statements that it should include, such as displaying a guarantee to managing health and safety, include a general declaration on providing a healthy and safe working environment for all employees, clarify systems and procedures for training, accidents, first aid and emergencies and addressing any stress, alcohol and drug misuse. 
Employers must complete regular risk assessments. Risk assessments should include, any rules that must be abided by with the health and safety fire precautions, assessments of risks to any pregnant workers and to young people. Failure to complete risk assessments on pregnant worker may lead to sex discrimination (CIPD, 2018d).
In October 2010 the Equality Act (EqA) 2010 was introduced, replacing the 9 discrimination legislations and 100 smaller legislations that were originally in place. This act includes 9 protected characteristics where discrimination can occur. Employees, workers, job applicants and ex-employees are all covered by this legislation (Daniels, 2019e).
The 9 protected characteristics are:
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There are 6 types of discriminations; direct, indirect, associative, perception, harassment and victimisation. Direct discrimination is when an individual is discriminated against “because of” a protected characteristic (Section 13 EqA 2010). Associative discrimination is when someone is treated unfairly because they’re associated with someone who has a protected characteristic. Perceptive discrimination is a form of direct discrimination as it occurs when someone is treated unfavourably because they’re perceived to have a protected characteristic. Both associative and perceptive protect all characteristics apart from marriage and civil partnership, and pregnancy and maternity (Daniels, 2019e). Indirect discrimination exists because of a practice enforced by the employer; where the employer sets employees a provision, criterion or practice that sets individuals with a protected characteristic at a disadvantage, it isn’t a balanced way of gaining a legitimate aim and is a disadvantage to an individual that they can’t comply (Section 19 EqA 2010). 
Section 26 EqA 2010 defines harassment as un unwanted behaviour correlating to a protected characteristic; with the purpose of “violating an individual’s dignity and/or creating an intimidating, degrading, humiliating, hostile or offensive environment”. The Protection from Harassment Act 1997 makes harassment of any kind a criminal offence (Daniels, 2019e).
Victimisation occurs when employees are penalised for applying their rights under the EqA 2010. Victimisation is unlawful if an employer thinks the individual being victimised contemplates bringing proceedings under the EqA 2010; giving evidence connected to the proceedings; doing anything connecting to the EqA 2010; alleging that an individual has contravened or treating an individual unfairly as a result (Section 7 EqA 2010).
There are implied terms in the contract of employment as well as requirements of the employer and employee.
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The duties on employees are to follow all instructions, cooperating, fidelity and taking reasonable care whilst working (Daniels, 2019e).








Task 6
CIPD (2018e) states dismissals occur when “a contract is terminated with or without notice”. Occasionally dismissals can be automatically unfair, without 2-years continuous employment, this could be if an employee was dismissed on pregnancy/maternity related issues or asserting statutory rights or with 2-years continuous employment automatic unfair dismissal could be because of a spent conviction. 
Employees have the right to be treated fairly which is the foundation of unfair dismissal. During an unfair dismissal claim, the claimant must show that they were dismissed; whereas the respondent must demonstrate why the dismissal was fair (CIPD, 2018e).
Daniels (2019f) claims that there are 5 reasons for dismissal (Appendix 6.1). The employer must ensure that the dismissal was dealt with fairly and reasonable. To guarantee this, employers must follow a suitable procedure. 
The Employment Rights Act (ERA 1996) define capability as “skill, aptitude, health or any other physical/mental quality” (Daniels, 2019f). Employees should be aware of what is expected of them by their employer. 
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Evidence will need to be shown to support the employer’s decision to dismiss. Dismissal for capability will be because of either lack of ability or skill; lack of capability due to ill health or loss/failure to achieve qualification(s). 
Lack of skill or ability is rarely major and is usually dealt with through the disciplinary process. However, when dismissing due to ill health, the employer must acknowledge the type of illness, possible length of illness and how it will affect the organisation. Elements to consider could be:
1. Would it have been reasonable for the employer to wait longer?
2. Is the employer able to and is it reasonable enough to wait longer?
3. Has the employee considered?
4. Have the beliefs outweighed the beliefs of a medical professional?
A qualification is defined by Daniels (2019f) as “any degree, diploma or other academic, technical or professional qualification relevant to the position which the employee holds”. It is a fair dismissal if the employer has helped the employee a great deal, but the qualification has not been gained.
There are 2 categories for conduct (misconduct); Gross misconduct and misconduct. The outcome of gross misconduct can be dismissal without notice, such as assault and theft. Misconduct are less severe offences, such as poor time-keeping. Misconduct is usually dealt with through disciplinary, but if there’s no improvement after that, the employee could be dismissed (Daniels, 2019f).  
Dismissing employees for misconduct is usually fair, as long as the employer can reasonably justify their action. Employment Tribunals (ET) conclude whether the employee did carry out an act of misconduct and whether the employer investigated the circumstance exhaustively. A test of reasonableness originated following the British Home Stores V Burchell (1980) IRLR 379 case. (Appendix 6.2) This case determined whether the employer had “reasonable belief in the guilt of the employee” having completed a thorough investigation. Organisations must adhere to the ACAS Code of Practice to prevent loosing cases and paying fines in ET’s (ACAS, 2015). 
The ACAS Code of Practice (2015) defines grievance as a ‘concern, problem or complain that employee’s bring to their employers’ attention’. 
An employee can terminate the contract of employment and claim constructive dismissal if their employer breaches the contract of employment. To demonstrate that there’s been a constructive dismissal, the employee must show that there was a breach of contract from the employer, there wasn’t a delay in resigning and the breach of the contract was the reason for the resignation (Daniels, 2019f). If the ET consider that there has been an unfair dismissal, a remedy must be decided. The possible remedies would include; re-engagement, reinstatement or compensation.
Employee’s must have 2 years’ service to bring a claim forward for unfair dismissal.
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Maternity protection has had many changes under employment law, and protects women  throughout  antenatal care, working whilst pregnant and maternity leave. To be entitled to  Ordinary Maternity Leave (OML), the employee must inform her employer on or before the 15 th   week before the Expected Week of Childbirth (EWC) that she is expecting, the date of  EWC and  when she is likely to start her OML, which can’t be earlier than the week commencing the 11 th   week before EWC.  

As soon as the employer has been informed when the employee intends on starting her maternity  leave, there is a 28 - day period to notify  her of when her maternity leave will end, in accordance to  the Maternity and Parental Leave (MPL) Regulations 1999. However, if the maternity leave has  started automatically due to pregnancy - related absence in the 4 - weeks leading to EWC, or  because of prem ature birth, the employer must notify the employee of the new end date within  28 days of the birth (Daniels, 2019 d ).  

Employers have a duty of care to protect their employers. However, there are special duties which  apply to pregnant workers. If there is a risk to the expectant mother in the workplace which can’t  be resolved, they are entitled to full paid maternity suspe nsion until maternity leave starts (ACAS,  NDb)  

Expectant workers have the right to be paid for antenatal appointments during working hours in  accordance to the ERA 1996. During OML and Additional Maternity Leave (AML) the contract of  employment is continu ous unless either party specifically ends it, meaning that continuous  employment is continued to be accrued and an employee on OML or AML is still entitled to  benefits of employments (ERA 1996).   
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During maternity leave, employers can make reasonable cont act with the employee, keeping  them informed of any news/developments in the workplace or promotion opportunities. It is  possible for women to work whilst on maternity leave for up to 10 KIT (Keeping  in   Touch) days,  without terminating her OML/AML. KIT day s were enforced by the Work and Families Act 2006,  allowing employees to be paid for completing work and must   not   suffer any disadvantage for  refusing KIT days (Daniels, 2019 d ).  

On the employees return to work, they’re entitled to return to the same job unles s it isn’t  reasonably practical, therefore an alternative role must be offered. If an employee wishes to  return early, she must provide the employer with at least 8 - weeks’ notice of her date to return  (MPL Regulations). If returning later than decided, the   employer should have at least 8 - weeks’  notice ending with her initial return date. It is possible for an employer to postpone their return  and remain on leave beyond the end of the statutory maternity leave, which can be done in  agreement and by taking pa rental leave, annual leave or sick leave. When employees decide  before commencing their maternity leave that they won’t return to work following their leave, if  employers are informed after the 15 th   week before EWC, the employee is still entitled for SMP.  If  the employee tenders their resignation whilst on maternity leave, she must provide the employer  with notice in accordance with the contract of employment.  

An employee is entitled to SMP when she has 26 weeks’ continuous employment until the 15 th   week b efore the EWC and has average earnings of at least the lower earnings limit for National  Insurance during the 8 - week period finishing the 15 th   week before EWC. SMP is payable for 39  weeks; 90% of average earnings for the first 6 weeks and the remainder is  at £145.18 per week  (CIPD, 2018).    
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Workpl ace (Health , Safety and Welfare) Regulations 1992  

P e rsonal  Protective Equipment Regulations 1992  

Health and Safety (Display Screen E quipment) Regu lations 1992  

Reporting of Injuries , Diseases and Dangerou s  Occurrences   Regulations (RID DOR) 1995  

Manual Han dling Operations Regulations 1998  

Provision   and Use of Work Equipment Regulations 1998  

Management of Health and Safety at Work Regulations 199 9  

Control of Substance Hazardous to Health (COSHH) Regulations ( a mended   2002)  

Working Time Regulation s   1 998  
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Sex  It is unlawful to discriminate against an  indiv idual because of their gender   ( Section 11  EqA 2 010) .  

Marital Status and Civil Partnership  Discrimina ting against an individual because of  their marital status  or civil  partnership   is  pro tected under   the Equality Act 2010 .  Ho wever, there is no protect ion   under this  legi s lation   for  single people   (Section 8 EqA   2010 ) .  

Pregnancy and M a ternity  Any dismissal  because of   or  relating to   pregnancy  is automatically unfair   (Section 18  EqA 2010) .  

Race  Accor ding to the Equal ity Act 2010,  race is the  ‘ c olour, national ity and  ethnic or  national  origins . Therefore, any individual  w ith this  character istic is  pr otected   ( Section 9 Eq A 2010).  

Disab ility  An ind ividual with  this   protected characteristic   is defined by the EqA 2010 as having a  “ physical  or mental impairmen t that has a substantial  long - term adverse effect of a per son ’ s ability to  carry ou t n ormal day - to - day activities ” . All  individuals who have been diagnosed with  cancer, MS or HIV are all  deemed   to be disabled   (Section   6 EqA 201 0).  

Gender Reassignment  Discriminating  against an individual who  intends on, starting or has finished a  process   to  change their gender is unlawful   (Section 7 EqA  2010).  

Age  It is unlawful to discriminate a gainst young er  an d older individuals be cause of their age   (Section 5 EqA 2010).  

Sexual Orientation  The EqA 2010 defines sexual orientation as a  2sexual orientation towards an  individual   of the  same   and opposite sex ” .  However, any fetishes  are not covere d by this legislation.  Discriminating against an y sexual ori entation is  unlawful ( Section 12 EqA 2010).  

Religion and B e lief   Any indi vidual who has a religion or  religious /philosophical belief  and is  discriminated against because of it, is unlaw ful   (Section 10 EqA 2010).  
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Pay  w ages  Empl o yers have a d uty to pa y wages .  

Provide  w ork  This duty is  uncertain;   however,   it could be a  breach of the contract of employment if  income depends on work being provided .  

Provide  r eferences  Employers aren ’t required to  provide   ref erences, however when doing so they have a  duty of care   to provide  a factual  reference .    

Health and Safety  Employers are re s ponsible for their  staff;   therefore,   they are obl igated  for the  health and  safety of the workforce.   

I ndemnify against  liabilities  T he  employer should  reimburse   any legitimate  business   ex pense.   

Bri nging matters t o the a ttention of employees  Ensuring   all employee s are aware of any  news/information   and understanding that  informing staff in  a   way   may not be the most  appropriate e.g. sending an   email might not be  appropriate   if some staff don ’t have ac cess to  a  computer.   

Sup port against bullying   This is associated with the duty of care of the  health  and   safety of the workforce.   

Res pect  p rivacy  Employees have  a right to privacy in the  workplace   (The Human Rights Act 1998)  although thi s  may be limited due   the recording  of pho ne calls and emails.   

Grievances  Employers must effectively deal with grievance  by following the ACAS  code of practice   (ACAS,  ND)  

Relationship of tr ust  and conf idence  This is  a requirement  of the employer and  employee. Without tr ust or confidence,  there  isn ’t a  strong   relationship, therefore it is of  importance to  not damage that relationship .  
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Unison (2016)   

The employer should recognise performance issues as soon as possible to resolve any issues  quickly and informally. A written letter will be sent to the employer stating   the date, time and  where the meeting will be held, along with a copy of the procedure and job description.     

The employer will need to explain why the employee isn’t meeting the standard required of them  and using examples, show what they are expected to   do. It’s important that the employer  establishes if there’s any external factor which could be contributing to the decrease in  performance. The employee’s perception should be considered, and a written record will be kept  by the line - manager but not in th e employee’s personnel file.    

Once the employer has understood any mitigating reasons for an employee’s low performance  such as training needs, no further action is taken. However, if the employer believes that the  employee’s ability to work isn’t reachin g the expectation of the ‘SMART’ action plan, targets  should be set with an agreed review date. If performance hasn’t improve d at the review meeting,  then a   formal meeting is arranged.     

During the first interview of the formal procedure, both parties wil l state and explain their  reasoning whilst providing evidence and further action will be decided. In severe cases, a second  review meeting can be arranged. In this letter, it should clearly explain to the employer that an  outcome of the meeting could lead  to a third meeting; a capability hearing.     

When sending a letter to the employee inviting them to a dismissal hearing, it must clearly outline  that an outcome could lead to a dismissal.     

Subsequent to a third capability hearing, employers can suggest no further action to be taken and  dismiss, without notice. Should the employee want to appeal the dismissal, they must do so  within 5 working days of the decision.     
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Compensation for unfair dismissal (CIPD, 2017b)  

Basic Award  A basic award compensates for the loss of a job  and is calculated in the same way as  redundancy payment (dependant on the  employee’s age and years of service x  maximum weekly amount).  

Compensatory Award  A compensatory award indicates current and  future loss of earnings. In July 2013, a cap was  introduced on the amount a compensatory  award can provide. That is either the  empl oyee’s set amount or 12 month’s gross  pay; whichever is the lowest of the two.  
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Discrimination compensation calculations (CIPD, 2018)  

Exceptional   Cases  £42,000   –   in  excess of  

Top band  £25,200  -   £42,000  –   most  serious  claims  

Middle band  £8,400   -   £25,200  –   serious  claims  

Lower band  £800  -   £8,400  –   less  serious claims  

 


image2.emf
Control Test  This test was established following a judgement  in 1881 of the case Yemens V Noakes. The  belief is that if an individual is being told how to  carry out their work, they are and employee.  This test however is seen to be  outdated.   

Organisation Test  During Stevenson V MacDonald (1952) 1TLR  101 case, it was decided that an individual is an  employee if they are an essential part of the  business.  

Ordinary Person Test   This test is seen as what would ordinary  common sense te rminate and was decided  during the Collins V Hertfordshire County  Council (1947) KB 598 case.   

Economic Reality Test  The focus of this test is on payment methods,  whether holiday and/or sick pay is paid, who  pays for materials etc as oppose to looking at  an employment relationship.   

Multiple Test  This test   developed following the Ready - Mixed  Concrete V Minister of Pensions (1968) ER 433  case. It   focuses on all aspects of an  employment relationship and used to  deter mine the sort of relationship  

Mutual Obligations Test  This test is used alongside the Multiple Test;  both being the most commonly used test in the  courts. It concentrates on the relati onship  between the employer and the individual in  question; considering whether there is  mutuality for an employment relationship to  exist.   
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Collective Agreements  Made between the employer and Unions after  a collective bargaining procedure. A collective  agreement can form part of a contract of  employment by express or implied  incorporation.  

Stat ute  Statute is implied by what other law say, and  overrules any rights that the contract of  employment may contain. E.g. statutory sick  pay (SSP).  

Custom and Practice  Custom and Practice has become less  important following the introduction of written  docu ments. However, if a practice is reasonable  and ordinarily applied, it can become part of  the contract of employment. Looking at how  something has always been done/managed,  sets the expectation of receiving.   

The Courts  The courts will consider all factors regarding  the employment relationship and decide if  there’s an implication what would be agreed to  be bound by term under questioning.   

Work Rules  Work Rules don’t require negotiation and are  set standards as to how th e employers expect  employees to behave. E.g. no smoking  
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Consultation  In accordance to the Trade Union   and Labour  Relations (Consolidation) Act 1992, depending  on the number of affected employees requires  various consultation times.      Redundancies involving 100+ employees must  have at least 45 days consultation.     Redundancies involving 20 - 99 employees  requ ire at least consultation of 30 days.     Redundancies involving less than 20 must have  consultation time that is deemed ‘reasonable’.     Consultation over collective redundancy must  be made with Trade Union representatives.  (Daniels, 2019d)  

Voluntary redundan cy  Organisations will ask employees for voluntary  redundancy to decrease the number of  compulsory redundancies. There is no legal  obligation to ask for volunteers.   (Daniels,  2019d)  

Selection for redundancy  Selection for redundancy would include, any  volun tary redundancy, determine the correct  selection pool and ensuring that the process of  selection is fair and objective.  Selection criteria  could include, length of service, ‘last in, first  out’ (LIFO), Attendance Record, Disciplinary  Record and Qualificati ons.      Employees have the right to see their own  assessment criteria under the Data Protection  Act 1998.   (Daniels, 2019d)  

Dismissal  Following the collective consultation and  selection process, employers must consult with  the affected employees individuall y before  making a final decision to dismiss. There may  be a need for more than one consultation,  depending on how the employee has received  the information. The employee has the right to  appeal against the decision to dismiss.    (Daniels, 2019d)  

Redundancy compensation  Employees who are made redundant and have  2 - years’ service are entitled to a payment. The  minimum levels of redundancy payments are  stated in the employment statue; increasing  each year but are dependent on the  employee’s age, lengt h of service and salary.  (Daniels, 2019d)    
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The requirements of the Working Time Regulations 1998  

Maximum Working Week  The number of h ours worked per week cannot  exceed an average of 48 over a 17 - week period.  

Annual Leave  As of April 2009, workers are entitled to 5.6  weeks’ (28 days) of paid annual leave each  year , including bank holidays.  

Rest Breaks  A worker (w hom is 18 years or olde r) must have  at least 11 hours of consecutive rest in every  24 - hour period. Those under the age of 18  must have no less than a 12 - hour break in every  24 - hour period.     A worker has a right to a minimum of 24 - hours  rest in every 7 - day period. If the worker’s   daily  work is more than 6 hours, they are entitled to  a break of at least 20 minutes.   

Night Workers  Under the regulations, ‘night work’ is seen as a  time that isn’t less than 7 - hours and includes  normal hours of 11pm to 6am. A night worker  must work at  least 3 - hours between 12am and  5am.    Night workers are entitled to health  assessments before commencing night work,  adequate rests if there is a chance that the  work will cause health problems and a  maximum of 8 hours work in any 24 - hour  period if the job  involves physical/mental  strain.   

Young Workers  Those under the age of 13 are not allowed to  work .   Age 13 - 14 can work a maximum of       25 hours a week      5 hours on weekdays and Saturdays       2 hours on Sundays.    Age 15 - 16 can work a maximum of      35 hours a week      8  hours on weekdays and Saturdays      2 hours on Sundays   Young workers must have      At least 12 - hours of rest in every 24 - hour period      At least 30 minutes’ rest after working  4.5 hours       48 hours rest in every 7 - day period.   

 


