 To understand the factors that led to the creation and development of trust, there need to be a general understanding of the basic concept of common law, its shortcomings that led to equity and how trust evolved as a result of that. This essay aims to explore the historical context of equity and trust, the rigidity of the common law in the early centuries and how it had a great impact on litigants. Parliament’s stance will also be discussed. This essay concludes with some Reforms. Some basic concepts will also be defined.
Trust is the right and authority conferred upon someone, which gives them the power to carry out an instruction, on the behalf of another (Maitland, 1936), or fulfill an obligation (Parkinson, 2002), such as managing properties or any other assets for the benefit of someone else (GOV.UK). it is a fiduciary relationship that bestows a responsibility upon someone to act in another person’s best interest (Charity Commission for England and Wales, 2014). It was this kind of relationship that led to the creation and development of trust. 
A discussion about the factors that led to the creation and development of trust will suffice to how trust originated. They are the rigidity of the English common law, royal writ and the beneficial interest not being recognised at land. 
The development of trust dates to the thirteenth century when the concept of trust was centered around the ‘use’ of only land. (Garton, Bean, and Probert, 2020), that was held for the benefit of others (Milson, 1981). ‘Use’ is what is referred to as modern-day trust. Common law did not recognise uses and trusts, it recognises only the person that holds the land and not the person for whom the land is being held on their behalf but equity says it will not be fair for people to be deprived of their land, or properties. Trust is a creation of equity, to understand the creation and development of trust, we must have understanding of what Equity (Grbich, 1974).
Equity is the body of law that has developed over time to supplement the rigidity of the common law. Equity underpinning principles are ‘fairness and justice for all’ (Milson, 1981). Equity recognises both the person that holds the land in use, and the person the land is held for. Thus, we can say that trust originated from Equity (Watt, 2021). 
The development of trust dates back to the equity timeline. Around the 12th and the 13th century, the chancellors were educated clergymen who advises, ‘the king, and his council on cases. Although there were misconceptions concerning the role of the chancellors as they carry out their duty based on conscience (Hedund, 2015).
Going forward to the 14th and 15th century, the common law, which was common to the land, was increasing, and the noblemen were in charge of the court. As early as 1500, most of the land in England was put in trust but in 1535, there was a stop to further development of the use of trust, simply because the monarch was loosing most of his land. though shortly before 1535, the right of the 3rd party was not recognised (Holdsworth, 1937). During this period, complaints were mainly about property and land’. At that time, land was kept in the care of a person for members of one’s family. The person will hold the land on behalf of another man’s family. For example, when a knight goes to war, or someone goes a long journey, and he was not sure when he will be back, or even come back at all, he entrusts his land in the care of his friends to hold for his sons or family. It could also be a poor man who is not entitled to own land but happened to have one, who will then transfer the land to a rich or wealthy man. If his next of kin is deprived of the land, he can petition the king and request a royal justice for his cause (Flannigan, 2019). They do this by transferring the legal title of the land to the person holding the land in trust for their heir apparent. This is the beginning of the creation and development of trust. The person that transfers the land in today’s modern trust is called the transferor, or settlor (Ridall, 2002), the person who holds the land in use for them is called the trustee, or transferee beneficiary (Gilster, J. and Lee, J. (2015), and the person who benefits from the use of the land is called the beneficiary (Virgo, 2020). 
In these examples, technically, the land does not belong to the trustee, rather it belongs to the beneficiary. If the trustee decides to cut the beneficiary off from any benefit from the land, common law recognises the trustee who owns the legal title to the land as the owner of the land and not the beneficiary. When it appears cases on lands were becoming complicated and applying the common law was too rigid, the chancellors step in and provide a remedy based on conscience, fairness, and justice (Hudson, 2015). This led to the birth of the Court of Chancery (Watts, 2020). It was observed that most of the cases brought to the Chancery Court were on ‘the abuse of trust’. Complaints were coming about the conduct of the trustees from owners of lands, majorly, noblemen, and the wealthy that wanted to keep lands in the family, so that it runs through their generations, and also to evade paying taxes on the land.
The Court of Chancery, because of its ethos of conscience, fairness, and justice for all ‘recognises these beneficiaries as the equitable owners of the land, and the beneficiaries can request the transfer of the legal title of the land to them as soon as they come of age. If the legal title owner refuses, the equitable owner could bring a claim against them (Baker, 2019). This was established in the case of Liverpool Marine Credit Co v Wilson (1872). That means the trustee who is also the legal title owner has no right to sell the land without a third party. The court then went on to create laws that would put a restriction on the land that has been put on trust. This led to the creation and development of trust (Salmon, 2017).
By the 16th century, there was a competition between the common law and the consideration by the chancellors. The chancellors have introduced some sets of rules, known as rules of equity and good conscience. (Watts, 2014). The commoners criticised the common law as being too rigid and also the wealthy people who were benefitting from the common law also criticised equity as undermining the common law (Petite, 2012). By 17th century, the conflict between the common law and equity came to a decisive point with the case of Earl Oxford’s case (1615). The king step in to decide the case and in the end, equity prevailed. This led to the maxims, ‘when there is a conflict between equity and law, equity would prevail’ (s25 The Judicature Act, 1873, 1875), and not even the opinion, or personal judgment of any chancellor  (Reeve, 2015), but doing what is right for everyone, as a matter of conscience and fairness (Cook v Fountain, 1676). This was the creation and development of trust.
 However, in the 18th century, Chancellors Lord Nottingham known as the ‘Father of modern Equity’’ came up with modern equity principles that will put the common law and equity on the same playing field (Richardson, 2017). This gave the chancellors more powers, and authority to decide a case, based on fairness, and justice, as any court of law will do, and not just the conscience of the common man (Lord Eldon in Gee v Pritchard, (1818). This was also established by Lord Beckley, J. in Re Telescriptor Syndicate Ltd (1903), and Lord Jessel MR, in Re National Funds Assurance Co, (1818).
 In the 19th century, the Court of Chancery which was established for fair justice was overwhelmed because of lots of cases, which led to the appointment of a vice chancellor that sits three judges. This led to the establishment of the Court of Chancery Procedure Act 1852. Most of the cases brought to the Chancery court were on mortgages and probate and the remedies available could not be used. Remedy is the common law’s way of solving any issue but the remedy itself was inadequate because there was a blanket approach for all cases, because common law does not recognise new remedies (Pearce and Pearce 2015). When damages are awarded to cases of land and properties, it is often not adequate to solve the problem.
 When a settlor give a trustee land or property to hold in trust for them, and they take the land, common law makes provision for compensation. More often than not, compensation will not suffice, rather, a court injunction could be issued to stop further damages. This could not be accommodated in the common law because of its rigidity. Equity evolved to handle any matter on trust, making up for common law shortcomings. This led to the creation and development of trust (Haley, and McMurtry, 2014).
Nevertheless, there were still some shortcomings between the common law court and the court of Chancery. The two courts could not give equitable remedies, such as injunctions and Chancery could not award damages. This was inefficient and the solution was to fuse them into a single court system. The Common Law Procedure Act of 1854 was enacted to give the common law court the powers to grant some equitable remedies and the Chancery Amendment Act 1858 which gave the Chancery Courts a limited power to use the common law remedy of damages as well as an injunction order. The whole process became more effective and efficient, thereby meeting the needs of the claimants. Equity was thus viewed as a body of law that has a structure and that led to the creation of trust and not just an inconsistent body of law (Co-operative Insurance Society Ltd v Argyll Stores (Holdings) Ltd, (1997). As part of the reforms, the Judicature Acts 1873 and 1875 was enacted and led to the establishment of the Supreme Court of Judicature; it replaced and combined the two courts and it has the responsibility of dealing with cases on equity and the common law. S25 JA 1873. This court had several divisions, the Chancery court being one of the courts.
Another factor that led to the creation and development of trust is the royal writs. As far back as 1066, the Norman Conquest introduced a new system of law and towards the end of the 13th Century, two main courts; the Local Courts and the Royal Courts were established and saddled with the responsibilities of administering law in the country. The local courts consist of and were managed by the noblemen in the society and the royal courts consists of and were administered by the king’s men. The king’s court was used to ensure a claimant has recourse against the other party if there was an agreement between them (Biancalana, 2005). A claimant is someone who brings a claim against another party (LexisNexis). Consequently, if a local or litigant was not happy with the judgment they received from the local court, they could appeal to the king and request for the case to be heard in the royal court (Clements and Abass, 2018). ‘A litigant is a person who is fighting a legal case’ (Cambridge University Press and Assessment). 
Nevertheless, there was a problem with this. It is not automatic that permission will be granted for the case to be heard in the Royal courts as a royal writ needs to be issued by the chancellor before permission to commence proceedings in the royal court is granted. Royal writ is a ‘written order’ by the king to the court officials to action a case. Precedence of already heard cases is the deciding factor to issue a royal writ. Chancellors have limited powers and are always reluctant to issue a new writ on new cases that have never been heard before (Baker, 2019). This is because of the technicalities of creating new remedies and common law. 
To make this legal, the Provision of Oxford 1248(UK Parliament) was enacted to stop new writs from being issued ‘without the permission’ of the king’s men. The result was that the common man was denied fair justice because their cases were not heard. 
However, there were arguments as to the ‘real effect’ of the Judicature Act (Barker, J. 2014). Questions were asked as to what the act really did (Martins, 2012), whether it merged both the rules of equity and common laws for the to become one or it combine the rules of equity and common law so that they both retain their individual uniqueness but are administered by the same court (s49 Supreme Court Act 1981). Some went with the flow of the first argument but others argued that the act is only procedural and for administrative purposes. The rules still remain different for both common law and equity in their different jurisdictions (Ashburner, 1954), (Watts, 2014. Nevertheless, academic scholars argued that the Judicature Act justified the clear distinction between the two (Mee, 2017). Equity is still unique, very phenomenon in the development and creation of trust and prevails over common law (Walsh v Lansdale (1882).
By the 20th century, some people still continued to argue that the Judicature Acts did not put an end to the differences in administration between law and equity. Although equity is needed most where the law is most certain’ (Mason, 1994), the conflict between the common law and equity was still ongoing, as equity strives to intervene in the shortcomings of the common law (Francis, 1727).
The Trust Act 1925 was enacted to guide the Trust, Settlor, Trustee, and beneficiary. It has been argued that the English trust law is outdated, since 1925, it hasn’t been comprehensively reviewed. Stakeholders have pointed out several shortcomings of the current trust law and also, to meet up with the wider world development and updating the current trust law to keep abreast of the happenings in the global. Leading economic markets around the world ‘have updated their laws and been creative in maintaining a healthy trust market’. This brought about the current project of ‘Modernising Trust Law for a Global Britain by the Law Commission ((Law Commission).
Today, there has been several reforms to Trust: the Trusts of Land and Appointment of Trustees Act 1996 brought about changes in trusts in England and Wales. The Trustees Act 2000 regulates the duties of trustees in England and Wales. It has been said to be a major change in Trust, as it brings in the biggest change in the Trust Law in England and Wales for 75 years (The Law Gazette.
The law on trust continues to evolve as new decisions in cases like AIB Group (UK) Plc v Mark Redler & Co (2014), has shown the gradual departure from the traditional equitable approach (Davies, 2015). The United Kingdom right from the onset has always embraced international collaboration on trust law (Recognition of Trusts Act 1987). Trust had its origin in the English Common Law was used then to preserve family land across generations has now developed and being used for commercial purposes. There is the need for the trust law to be developed also to fit the global commercial market (Zhang, 2022).
Of all the creation of equity, the most important and relevant is the invention and development of trust. Nevertheless, equity that led to the development of trust is still relevant in the modern-day world with statutory development (s4, Law of Property Act 1925).
For future trust law development, there is need for the English law on trust to be rectified and developed so that it synchronise with foreign trust law (Hayton, 2016).
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