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On 31st May 2021 the Whiplash Injury Regulations 2021 came into force and changed the process for claimants who suffered injuries as a result of a Road Traffic Accident (RTA) and decide to pursue a low value claim as a result of those injuries. The regulations introduced a new claim portal – called the Official Injury Claims Service and the reforms affect the amount of compensation a claimant can receive. Claims involving children will not be able to be made using the portal and they will usually be fast tracked regardless of the value of the claim. The small claims limit has also increased from £1000 to £5000 for RTA claims that do not involve vulnerable road users such as pedestrians or cyclists and there are also tariffs for whiplash injuries that last up to two years from the accident. The government also published their response to part 2 of the whiplash consultation and stated they have no plans to instigate any further reforms. These changes will affect both claimants and legal professionals, for claimants this will mean that many of them they will have to use the new claims portal themselves and represent themselves as now more claims will be treated as small claims so they will be unable to recover their costs. This will mainly impact legal firms who specialise or deal with low value personal injury claims as the client may not be able to afford the fees for legal representation and this will lead to those firms needing to adapt their business models so that they are able to stay in business (The Law Society, 2022).

The Pre-action Protocol was introduced by the Ministry of Justice to govern the procedure and conduct of parties involved in a dispute and sets out the steps that should be followed prior to issuing a claim, and to also minimise the need for litigation to progress to court. The PAP is important as parties need to demonstrate that they have acted reasonably by exchanging relevant documents and information, and that they have tried to resolve the dispute through other means, such as Alternative Dispute Resolution before escalating the litigation process and proceeding to court. Parties are expected to comply with these protocols and if they fail to do so and the matter proceeds to court then they can be sanctioned by the court for non-compliance. An example of this would be the judge reducing the costs awarded to the litigant if they are not happy with their pre-action conduct (Lexlaw, 2022). 


The Civil Procedure Rules (CPR) are a procedural code that must be followed in any civil litigation action or claim. They enable the court to deal with a case justly and fairly but also at a proportionate cost. This ensures, as far as is practicable, that throughout the proceedings the parties involved are equal and can participate fully in the proceedings and also ensures that witnesses can give their best evidence. These rules govern everything in the litigation process from how and when to submit a claim to the remedy at the end of a case. They also set out the time limits you have to submit information to the courts and not following these rules could lead to the dismissal of a case (Ministry of Justice, 2022). 

There have been several attempts throughout the years and successive governments to reform the civil justice system but in March 1994, Lord Wolff was appointed to conduct a review of the civil rules and procedures by the then Lord Chancellor with the aim of improving access to justice, reducing complexity of the rules and simplifying them, removing any unnecessary distinctions between practice and procedure and lowering the cost of litigation. Lord Wolff published his final report in 1996 and the Civil Procedure Act gained Royal Assent in February 1997. The expediency in which this legislation passed through parliament showed how eager the government was to reform the system of civil procedures and it is because of this we now have the unified Civil Procedure Rules (Jolowicz, 2009). 

The Civil Procedure Act 1997 brought in the Civil Procedure Rules with a view to ensuring that the civil justice system is fair, accessible and efficient. The CPR are also to be made by a committee that includes the Head of Civil Justice and before any rules can be made or amended the committee is required to consult people which they deem appropriate and meet to discuss the matter unless it is inexpedient to do so. The rules must also be simple and simply expressed and before a rule can be included it must be signed by at least eight members of the committee. 

Practice Directions (PDs) were introduced as part of the Civil Procedure Rules and is basically a step-by-step guide on what is needed to submit a claim and to begin legal proceedings. PD6 states how documents can be serviced to a party in the proceedings and at which time they are deemed to be served. PD7 sets out how to start proceedings and shows how to fill out the N1 form and proceedings do not start until that form has been issued by the court. The form is completed by the litigant, or a legal professional representing the Claimant and is then sent to Manchester to begin the process and they allocate the matter to the appropriate court in the appropriate jurisdiction. PD9 sets out the ways in which the Defendant can respond to a claim and also gives them a specific time limit to do so. At the time the Defendant receives notification of a claim they can either choose to admit liability or deny liability and submit their evidence to support their submissions (Ministry of Justice, 2022). 

Changes to personal injury claims have been discussed for years, with many calling for reform to the process in which these claims are handled, particularly low-value claims as it has been pointed out that these are what has led to the prevalent ‘compensation culture’ in the UK today. Some have been asking for reforms to remove the need for legal representation to submit such a claim and others have been asking to remove it from the legal system altogether. It is also thought that the cost of dealing with such claims was too high and that claims have been taking much longer than necessary to settle, meaning the courts are tied up dealing with these claims when there are far more worthy claims waiting in the system. The changes introduced in May 2021 set to address these issues by increasing the limit of small claims and introducing the OICS portal and removing the need for legal representation hoping that more people can represent themselves in such matters and submit their own claims, which would in turn lower the burden and cost placed on the court to deal with such matters (TUC, 2006). 

The current changes to Personal Injury law came into effect as the government felt the small claims increase was necessary to be raised in line with inflation as the figures which were in place before these reforms was set in 1999. The reforms have focused primarily on whiplash claims and the increase in the higher compensation rate is due to a concern about false claims and the new system is meant to deter such claims. These changes to the law are significant, especially to legal professionals as litigants will not be able to recover their legal costs from the other party should their claim be successful, and this may lead to solicitors and law firms refusing to take on such claims since these changes were enacted. This issue was raised in the report on the Civil Liability Act by the House of Commons Justice Committee as a significant concern regarding access to justice (PSR Solicitors, 2022). 

The Small Claims Court deals with lower value and less complex claims and they are usually a more informal setting so legal representation is not required in order for your claim to be successful. To be heard in this court your total claim value cannot exceed £10,000. If your claim is above this, then your case will be allocated to the fast track and you may be able to recover all or a portion of your legal costs if you win your claim. The limit for Road Traffic Accidents was increased to £5000 after May 2021 but some exceptions apply, which are whiplash claims involving a child or people who are unable to manage their own legal affairs and are referred to as protected parties under p.26 of the Civil Procedure Rules. The term ‘protected parties’ is used to refer to people other than children who cannot handle their affairs, and should they bring a claim then the upper limit is removed, however this does not cover every claim made on behalf of a child or protected party, it is only in cases where there is a whiplash injury (Barrister Know How, 2021). 

As solicitors’ legal fees now cannot be recovered under the new system introduced under the Civil Liability Act 2018 unless they fall under any of the exceptions in p26.6A of the Civil Procedure Rules this means that the majority of people will be more or less left on their own to fight against the large corporate insurance companies and this is one of the factors that may have made the House of Commons Justice Committee have its concerns about the lack of access to justice. While some people may have the knowledge and ability to bring a claim themselves there are others who will be completely out of their depth, be forced into accepting low ball offers or may be put off the idea of pursuing a claim altogether, especially if a case becomes unexpectedly complex and they don’t know how to deal with it. There will be others who find it difficult to even start a claim in the first place. Also because of these reforms some solicitors will usually not get involved in these types of claims at all and others who have been operating on low value claims with a low profit margin due to the costs of the portal and fixed fees have simply been pushed out of the market altogether, reducing competition and varied access to legal advice for consumers who relied on their services in order for them to get justice for injuries that were not their fault. Motorists have been promised savings on their insurance premiums as a result of these reforms, but that still remains to be seen if those savings actually will be passed on to the consumer or if the only winner will be the insurance industry (Bibi, 2022). 

The government also said that these reforms will be a deterrent to people pursuing fictitious claims, but how can removing the need for a legal professional actually do this? Now that claimants can log on to a portal and launch a claim completely on their own what is there to actually deter them from making a false claim? Also, these reforms seem to now mean that justice is only accessible to a privileged few who can afford to not recover their legal costs from the other party. 
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