Introduction
This essay will aim to critically analyse an easement that may have been created by prescription and in the different ways of how they can be acquired. An easement is a right that somebody has over another person’s land. It is one of the 5 legal interests someone can have over land (s1 (2)a Law of Property Act 1925 (LPA 1925). An easement can be legal or equitable (Gray and Gray 2011 pp.15). For an easement to be legal it would have to be in a deed. (s1 Law of Property (Miscellaneous Provisions) Act 1989) (LPAMP1989).  Easements which are recognized and created in a lawful manner can be created by either express grant, implied grant or by prescription (s1 LPA). Equitable easements are described as easements that take effect as fair interests rather than as legal easements (Fox 2006). S. 52(1) of the Law of Property Act of 1925 states that a deed is needed for a lease to be legally binding. In order to be considered a legal deed, a document must say specifically on the face of it that it is designed to be a deed, be signed and witnessed as a deed, and be delivered as a deed. (HM Land Registry 2023). However, according to Pawlowski (2018) there is essentially no difference between an equitable lease produced by a written agreement that can bind successors and a legal lease created by a deed. In the case of Walsh v Lonsdale (1882), it was intended to be written in the deed. This essay will now go onto critically analyse an easement that may have been created by prescription and in the different ways of how they can be acquired. 
An easement by prescription can be created by lost modern grant, common law or the Prescription Act 1832 (HM Land Registry, 2021).  The prescription act 1832 allows an easement by prescription if it has been lawfully granted. In the case of Wright v Macadam (1949) it was said by Jenkins LJ it has certainly been enjoyment by the tenants and it is not new to the law as `a right of way`, the judge in the appeal court agreed and the defendant had to pay costs. The use of the right of way had been used for such a period of time it was not considered a new easement. The different methods of formation set the time period for which an easement must have been used to satisfy this criteria, for an easement created through prescription. Common law stipulates that the easement must have been in use since 1189 (Statute of Westminster 1275), this is criticised as a method of formation, as the length of time is so large it would be relatively easy to evidence that at some point during that time, the individual was unable to use the easement. The method of formation through lost modern grant takes steps to overcome this criticism by stipulating the period of time, the easement must have been enjoyed for was to be 20 years continuously as a minimum. This assumes that a grant was present at some point but lost due to the length of time passed. The prescription act aimed to overcome the different approached by codifying the rules of 20 years of use. 

Re Ellenborough Park set out the rules which govern the characteristics needed for an easement to be valid.  There are 4 rules under this doctrine which must be met or the easement will be seen as invalid. Firstly, there must be a dominant tenement and a servient tenement. This highlights that there must be two lands, a servient land and a dominant land, this is defined in s205 LPA 1925. One that the servient would be burdened by, and one that the dominant would benefit, the land has to be clearly identified. However, in the case of London and Blenheim Estates Ltd v Ladbrokes Retail Parks Ltd 1993, the land was not clearly identified, so this could not be an easement. Secondly, the easement has to accommodate the dominant land. This means the dominant land would have to benefit for an easement to exist. In the case of Hill v Tupper, it could have formed a subject matter of an easement if he wanted to use the lake to go fishing, because the courts would have recognized that as being as of right, under the Countryside and Right of way Act 2000, but, because it was a personal benefit it did not fit in with the characteristics in Re Ellenborough Park, it did not benefit the land itself and therefore could not be an easement Gray and Gray (2011, p. 238). 
Moody v Steggles are concerned with fixtures and not land itself, but, because the sign has been there for so long, the sign was useful for direction to the pub, which in that sense did benefit the land, the courts allowed an easement through common law. However, in the case Copeland v Greenhalf, the dominant owner could not use the dominant land, even though the servient owner would be burdened and the dominant owner would benefit, the dominant tenement cannot take over the servient land by using up to mush space, this could not be an easement. 
[bookmark: _Hlk140695105]
There was a valuable and established principle in the case of Hannings, “not by force or by secret and with lawful permission”.  In the Bakewell case, it made it a very difficult case because the servient owner that owned the land in 1927, made a statement that s193 (4) of the Law of Property Act 1925 should stand as from 1928, this part of the act would make it an offence for the current dominant owners, because they must cross the land in vehicles as there is no other way to get to their homes. They could not acquire an easement by prescription for as of right under s 2 PA 1832 or by a lost modern grant. Bakewell Management Ltd v Brandwood and others (2004). The acquisition of property rights can result from actions that are illegal in that sense, public policy does not prevent somebody from doing something. Hannings can only be justified by public policy because, the owner made it illegal as in trespass as the owner did not give permission which then makes it criminal under section 193(4) LPA 1925 (Mcfarlane, Hopkins and Nield (2021.p 883), torturous trespass does not prevent an easement by prescription. 

[bookmark: _Hlk140703479]Under s2 Prescription Act (PA) 1832, in English law it was never clear about acquiring a prescription by the means of enjoyment, so `the judges used the date` that was set out to be in 1189, by Statute of Westminster 1275. The servient owner of the land would have to prove they had a legal document at the time of 1189 (`R v. Oxfordshire County Council, ex p Sunningwell Parish Council`,1999), this is time immemorial and can be seen in the case of Duke of Norfolk v Arbuthnot (1880), it was updated through the PA 1832 which is the common law, lost modern grant and the prescription act 1832. The lost modern grant can be acquired if there has been 20 years of uninterrupted use after 1189. The common law is the time immemorial, meaning the dominant land has been used by previous owners at the time of 1189, for 20 years continuously. However, it would not be possible for an easement through common law if the servient owner had evidence that the right was not used as of right, or the right could not have been used at that date, or that the dominant land and the servient land was the same owner laughton (2020). 

The lost modern grant showing that the dominant land has been continuously enjoyed as of right over the last 20 years since 1189, and there has been uninterrupted use PA 1932. Each of these methods assume that there was a grant or an easement at some time in the past and that it was without force, or without secrecy and with permission. (HM Land Registry, 2016). Despite any proof that no grant was ever given, a right may be formed by a lost modern grant: Norman v. Tehidy Minerals 1971: 2 QB (528), 2 All ER (475). All that was needed was that it was capable of being granted (Braithwaite 2017), as it is confirmed in the case of Welford v Graham [2017] UKUT 297 (TCC). 

When an easement has been used without force or secrecy but has not had the permission from the servient owner, if it has been used for 20 years without anybody taking any notice of them using the land it could be assumed that it has been enjoyed as of right, as in the case of Gardener v Hodges`s Kingstone Brewery (1903) (squareeye, 2017). In the case of Dalton v Angus (1881) it was approved for the right to sue, under s 2 of the PA 1832 through the lost modern grant, as they enjoyed the right of support for 20 years without anybody saying anything about it and was done openly. The term "legal fiction" is typically used to refer to the pre-common law general fictions such as "ejectment," "assumpsit," and "lost modern grant" (which, in the landmark decision of Angus v. Dalton, was described as "a repulsive fiction"), Lord Walker of Gestingthorpe (2016).  As a limitation period dating back to time immemorial to utilize the term, many judges have expanded on and made comments about 1189. In Angus v. Dalton (1877) 2 QBD 85, Cockburn J. thought that there didn't seem to be a set term of prescription under common law. (Nash 1989). Where it can be demonstrated that the origin of the enjoyment must have occurred more recently than 1189, a claim to an easement through use since the beginning of time may be challenged as can be seen in the case of Bury v Pope 1588.  Legal fictions are by no means indicators of the system's immaturity; rather, they are dynamic tools that over time enable courts to strike a balance between adaption and openness (Del Mar 2013).

[bookmark: _Hlk118149636]The dominant land must be close. In the case of Bailey v Stephens an easement by prescription was not capable of being an easement, because the dominant land and the servient land were miles apart, it did not meet the characteristics in Re Ellenborough Park, and therefore could not acquire an easement by prescription. However, in Pugh v Savage, although it did not meet the characteristics in RE Ellenborough Park, because the dominant land was not close, it was a leasehold, and was for a fixed period, s1 (3) LPA 1925, he was given permission to use the dominant land by the servient owner, savage was able to acquire an easement by prescription, through the prescription act 1832, in this case it was an exception which made it capable of an easement through the lost modern grant. 

[bookmark: _Hlk118142577][bookmark: _Hlk117672336]In the case of Orme v Lyons (2012), the users were not in continuous use of the land. It must be a necessity enjoyment of the land and must have been used at the time by the dominant owner when the property had been sold. If they had carried on using the track after the previous owners, a prescription as of right, 20years use could have been created through the lost modern grant, because it would have been continuous use, and Mr. And Mrs. Lyons would have been covered by s2 PA 1832, the easement would have automatically been transferred to them as they were the new owners, because there was another route available for them, it was not enough to acquire an easement by prescription through the lost modern grant. However, in the case of Diment v Foot [1974] it was capable of an easement through the lost modern grant because of the continuous use over 20years,

[bookmark: _Hlk116591811]An easement is deemed lost, if the servient owner acts in any way or does nothing with the intention of giving up the right. The difficulty of establishing this would be that the dominant owner would have to prove that they were paying for the use of the land, as this would be evidence. (Mcfarlane 2018 p 954). However, in Liverpool corp v Coghill (1918), the dominant owner enjoyed the right of the servient` owner’s land in secret and without permission, although the payment would have been proof, the servient owner knew about it. The acquisition of a prescriptive easement will not be stopped by simple consent without a complaint, so, in this situation it is not possible to acquire an easement through the lost modern grant or s2 of the PA 1832, and because the time had run out. 

In unregistered land, the servient owner would have to prove that there is something in the deed that has a restriction on the dominant land, this can be quite difficult to prove, as the real proof is in the title deed, and deeds sometimes can get lost over time. The dominant owners would have to prove they have had permission of the land without disturbance for 20 years, Harris and Rodell (2022, p. 5). The land registry is there for everything to be stored in one place electronically, just encase deeds get lost.

Conclusion 
[bookmark: _Hlk140707466]According to Braithwaite 2017, the development of prescription shows the common law's advantages and disadvantages. The common law was prepared to defend people who had long-use of 20years undisturbed as of right, to establishing a legal right to defend such use over somebody else is land. However, the law made it awkward because, they added that there should be at some time in the past, a legal grant refusing to let the uninterrupted use of 20years, serve itself as the basis of such a right. 

When it comes to Benefits, burdens and fairness, it may be a big burden and will not be fair on the servient owner, when it comes to selling the property, because if there is an easement on the property, the new owner may not want it, and it cannot be removed whether it is lawfully or equitable. Bevan (2018). 
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