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1.0 [bookmark: _Toc120902309]Introduction
The fundamental basis of this topic discussion is to gain a crucial understanding of tort law and the structures within it, that are there to provide common ground, fairness, and legal structure in order to ensure that the best outcome is provided, within construction. In order to provide clarity, I have used case law and case scenarios that link into specified points of interest like the tort of negligence, how that impacts construction in general, how it can affect the progression of a project and the impact of adjudication. 

1.1 [bookmark: _Toc120902310]Purpose of Study:
· To describe and understand the tort of negligence and its essential elements

· Outline the importance of the tort of negligence and its essential for construction and how it can impact a projects progression, using case law

· Outline the impact of adjudication of a given case

· Understand and apply relevant legislative and compliance frameworks associated with the construction industry

· Be able to apply this knowledge to a basic scenario
	













3.0 [bookmark: _Toc120902311]Findings

[bookmark: _Toc120902312]3.1 – Tort of Negligence and its essential elements
The Designing Buildings website defines tort as a person who is compelled to provide circumspection but has wrongfully committed careless behaviour that has resulted in injury, potentially leading to a civil suit for damages (Designing Buildings The Construction Wiki, 2020). Negligence is a form of tort law that can be defined as, written in the website Wright/Hassall (2015), the lack of appropriate care given in any circumstance, resulting in inadvertent injury to another party. Therefore, the term tort of negligence refers to whether the defendants’ actions, or their lack of actions, can be concluded as appropriate or not, based on someone of conventional pragmatism who would have exerted the same level of care in the equivalent circumstances (Legalknowledgebase, 2022).

The Legal Knowledge Base (2022) defines the 3 essential elements within the tort of negligence that can be exercised in a court of law that allows for clarification within the circumstances, which suggest that:
1. Duty of care is present among the claimant and the negligent person
2. Duty of care is breached by the negligent person 
3. Failure to implement duty of care results in injury and/or damage.
Duty of care – This element can pertain to an array of situations where one has acted carelessly, however, it is crucial that the defendant is established with a duty of care over the claimant who is harmed, otherwise the claim will not be considered in a court of law (LawTeacher, 2018). 
Breach of duty of care – Breach of Duty leads on from the first element once the duty of care is established. Part of establishing a breach of duty of care is making a clear distinction between how the defendant acted and someone of conventional pragmatism would have acted in the same scenario. This will then lead to a distinct conclusion as to whether the defendant has “fallen short of this standard” (LawTeacher, 2018).
Damage must be caused from the breach – Once a breach of duty has been established, the court is to then prove that the defendant caused injury and/or damage to the claimant and must decide that the damage inflicted “was not too ‘remote’ from the breach” (LawTeacher, 2018).
In order to come to a fair conclusion, and to have a strong case against the claimant, one must establish evidence for each of “the five elements of tort of negligence: Duty, cause, in fact, proximate cause, and harm” (Legalknowledgebase, 2022).

[bookmark: _Toc120902313]3.2 – Importance of negligence within construction

The case of D&F Estates Limited and Others v Church Commissioners for England and others (1988, 1989) is a crucial element of tort law and the evolution of negligence within English law. From the first case law of negligence in 1932, relating to Donoghue v Stevenson (Brennon, 2019, pp. 11, 12), there have been further cases related to negligence, developing, and improving tort law. The neighbour principle, considered common law as ‘love your neighbour’, was used to develop into ‘you must not injure your neighbour’ (Brennon, 2019, p. 12). Mrs Donoghue prevailed through the tort of negligence, and the case provided a path of evolution for any future cases. 

The basis of the D&F Estates Limited and Others v Church Commissioners for England and others (1988, 1989) case is that a contractor firm built a property for Church Commissioners, who had sub-contracted plastering work to be completed. The Church Commissioners found that, after 15 years, the plaster was failing to remain on the walls. The plaintiff claimed for negligence, but found the damage was only economic loss, as decided by The House of Lords. The reason for this is because there was no injury or damage to anyone or anything other than the defective product, thus the damages were not recoverable (Classic case law: Teaching tort, 2015).

This case is considered important in terms of the tort of negligence and its essential elements because it provides a good comparison between itself and the Donoghue case. In the Donoghue case, the claimant was injured and thus awarded the damages. Whereas, the D&F Estates v Church Commissioners case provides an example of circumstances whereby nobody was hurt, and nothing was damaged, only suffering economic losses, suggesting that economic losses are not considered as crucial in law as someone or something that does get injured or damaged.

It could be argued that, although this relevant case was not deemed negligent within the court of law, it should still be considered that economic losses did occur. The main contractor would have been in charge over the sub-contractor, making it their prerogative to ensure that the job was completed safely (Ratzan Weissman Boldt, 2022).
1979 was the first introduction of the BS-5750 (British Standard – Quality Assurance) (ISO-9000 Help.co.uk, n.d.), and the ISO 9000 (International Organisation Standardisation – Quality management system) (Don Sanders, 1997, p. 4) in 1987. This suggests that at the time of this case there would have been limited Standards by which to set the work as they were only then being introduced. This implies that the quality of work would not have been there, alongside a lack of standards for the materials and the workmanship. As these requirements have improved, it has ensured that project progression is safer, in order to protect people and property from being injured or damaged, leading to negligence. 
It is important to recognise that injury or damage could have occurred during this instance and a claim for negligence would have been valid. It is therefore essential, that in construction, every necessary step and precaution is made to prevent a claim against a company for negligence.
[bookmark: _Toc120902314]3.3 – Impact of adjudication 
Adjudication is the legal process governed by the Housing Grants, Construction and Regeneration Act 1996, whereby any party within construction i.e., construction contracts, has a right to dispute an issue between two or more parties in order to determine a cost effective, and quick outcome based on the adjudicator’s decision (Adjudication.co.uk, n.d.). Adjudication can be considered as a form of insurance for the either party, to ensure that other parties stick to the agreed contract, and if not, can protect them from an unfair dispute. 
As stated by the government legislation under Section 108, any ‘standard’ form of ‘construction contract has the right to refer a dispute for adjudication (legislation.gov.uk, 2017). The contract intends to:

· Enable a party to give notice at any time of his intention to refer a dispute to adjudication
· Provide a timetable with the object of securing the appointment of the adjudicator and referral of the dispute to him within 7 days of such notice
· Require the adjudicator to reach a decision within 28 days of referral or such longer period as is agreed by the parties after the dispute has been referred
· Allow the adjudicator to extend the period of 28 days by up to 14 days, with the consent of the party by Whom the dispute was referred
· Impose a duty on the adjudicator to act impartially
· Enable the adjudicator to take the initiative in ascertaining the facts and the law’ (legislation.gov.uk, 2017).

The Vinci Construction UK Ltd v Beumer Group UK Ltd case (Construction Management, 2018) is the perfect example of outlining adjudication and its impact on any given contract. This is a case where Vinci, the main contractor, and its subcontractor, Beumer entered into a dispute where seven adjudications took hold over a period of time. Beumer was assigned to a sectional completion contract on specialist works; however, there were delays on two of the later sections, providing Vinci with an enforceable claim for £9.7 million in liquidated and ascertained damages. The first six adjudications, commenced by Beumer, were due to the sub-contractor’s dispute for EOT’s or extension of time claims and refusal to pay based on Beumer’s argument. The seventh adjudication as commenced by Vinci because Beumer again, refused to pay the damages; the sub-contractors’ arguments being the breach of natural justice, based on three grounds, as stated on the Construction Management website: 
1. ‘The adjudicator’s decision in the seventh adjudication was inconsistent with his decisions in adjudications four and six
2. The adjudicator did not give any adequate reasons for his decision
3. The adjudicator did not disclose or order Vinci to disclose material from a previous adjudication between Vinci and a Balfour Beatty company on the same project’ (Construction Management, 2018).

The three grounds on which Beumer claimed adjudication, as stated above, were dismissed by the adjudicator on the basis of three final decision. The information was not disclosed from a separate adjudication between Vinci and another company during the same project, that was led by the same adjudicator as Vinci and Beumer’s adjudications four and six. Although aware, Beumer made no objection until adjudication seven, to argue the point. Furthermore, there was no case made for the disclosure, and finally, the evidence provided showed no clear inconsistency, thus invalidating the claim of breach of natural justice (Construction Management, 2018). 

In terms of the impact that adjudication has on a case such as this, it is important to recognise that the overall process is unforeseeable. As written by James Pickavance, the author of ‘A practical guide to construction Adjudication’, adjudication is the best way to resolve a dispute within construction. Although the cost of adjudication is significantly less than that of litigation and arbitration, there are still costs attached, and they can vary depending on factors like the size of the companies in dispute (Pickavance, 2015, p. 19). Furthermore, the speed of the process is considered its best strength. Any dispute, unless extended will come to a decision in 35 days (Pickavance, 2015, p. 18). Although it is beneficial to the parties involved and the project progression, in the case of Vinci v Beumer, there were seven adjudications, which would have created concern for the project in terms of delays, costs and approaching deadlines (Pickavance, 2015, p. 18). 

Privacy is another benefit of adjudication, keeping all parties protected from public view. However, the Vinci and Beumer case was also taken to the TCC (Technology and Construction Court) 3 times. Taking the case to court would have publicised the initially private dispute, exposing them to the potential risk of reputation damage (Pickavance, 2015, pp. 19, 20). 
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