NATURE AND CLASSIFICATION OF TRUSTS – SUMMATIVE ASSESSMENT

Question 1
Which of the following statements is false?
a) A trustee owns the legal title to property.
b) The trustee and beneficiary cannot be the same person.
c) A beneficiary holds the beneficial interest in property.
d) A person with both the absolute beneficial and legal interest is the absolute owner.

B is the answer

A trustee does own the legal title. One can be both the trustee and beneficiary when there are issues of co-ownership. For example, if I am joint legal owner of land and joint equitable owner then I am both the trustee and beneficiary under this trust. The beneficiary does hold the beneficial interest, but where there is only one person with the legal title and the same one person holds beneficial title then they are called the absolute owner. It would be artificial to call them trustee of their own beneficial interest.

[bookmark: 2]Question 2
Which of the following statements is true?
a) Express trusts are divided into private trusts, implied trusts, and public trusts.
b) Express trusts are for the benefit of an identified group of people.
c) Public trusts are implied by law.
d) Express trusts can be either public or private.

D is the answer

An express trust has two divisions at this basic level, public and private. The answer option, 'Express trusts are divided into private trusts, implied trusts, and public trusts' is incorrect as it has implied trusts included. An implied trust is not created expressly. In understanding what a public trust is it should then lead to the conclusion that the answer option, 'Express trusts are for the benefit of an identified group of people' is also incorrect as only private trusts need to identify a class of people and not just the public.
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Which of the following creates a discretionary trust?
a) To my trustee to hold for my niece Jia I give £100,000 should she pass her exams.
b) To my trustee I give £100,000 to hold for such of my nieces Jia, Jane, and Julie, as they, at their absolute discretion, shall select to benefit.
c) To my trustee I give £100,000 to hold for Jane for life then to Jia.
d) To my trustee I give £100,000 to divide between my nieces Jia, Jane, and Julie.

B is the answer

A discretionary trust is created in the answer option, 'To my trustee I give £100,000 to hold for such of my nieces Jia, Jane, and Julie, as they, at their absolute discretion, shall select to benefit' as the trustee can select who shall benefit from the property. The option, 'To my trustee to hold for my niece Jia I give £100,000 should she pass her exams' creates a contingent interest whilst 'To my trustee I give £100,000 to hold for Jane for life then to Jia' has created an interest in remainder but it is fixed. The interest in the answer option, 'To my trustee I give £100,000 to divide between my nieces Jia, Jane, and Julie' is also fixed to be divided between the three nieces, there is no evidence of any discretion.
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Which of the following statements is true?
a) A protective trust is a type discretionary trust.
b) A beneficiary who is sui juris can end a protective trust.
c) If a protective trust ends then the property is held on a fixed trust.
d) Section 33 Trustee Act 1925 simplified the process for setting up a protective trust.

D is the answer

A protective trust is not discretionary; it will become discretionary should the life interest be forfeited. A protective trust cannot be determined by a beneficiary, as this would defeat the protective nature of the trust. 'Section 33 Trustee Act 1925 simplified the process for setting up a protective trust' is the correct statement in relation to protective trusts.
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Which of the following is not a vested interest?
a) To Kyle for life then to Lolita.
b) To my trustees to hold for my children, Luke and Katie.
c) To Ola, should she reach 25.
d) To Hector to use for his life then to the RSPCA.

C is the answer
A vested interest is a present right to a present or future interest. When Kyle dies Lolita will get her interest; until then she has a present right to a future interest, so the answer option, 'To Kyle for life then to Lolita' is vested. The option, To my trustees to hold for my children, Luke and Katie' is also vested as both children have a present right, as is the option, 'To Hector to use for his life then to the RSPCA'; both Hector and RSPCA have present rights. In relation to the option, 'To Ola, should she reach 25', Ola may not reach 25 so her interest is contingent and not vested.
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Which of the following statements are true?
i. a resulting trust will be imposed regardless of intention.
ii. A resulting trust will be imposed when a persons conscience is affected.
iii. A resulting trust will be imposed when there is uncertainty of objects.
iv. A resulting trust can be classified as either automatic or presumed. 
a) All
b) Only i and iv
c) Only i, iii, and iv
d) None

C is the correct answer

All the statements are correct except the suggestion that the trust is based on the conscience of the parties. 
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Which of the following situations have not been recognized as constructive trusts?
a) Breach of pure contractual obligations.
b) Breach of a fiduciary duty.
c) Receiving property belonging to another.
d) Immoral gains.

A is the right answer

Whilst the categories of constructive trust are not closed the situations three of the answer options are recognised situations whilst the option, 'Breach of pure contractual obligations' has not (as yet) been accepted.
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Which of the statements is false?
a) A power can exist under a trust.
b) Powers can be either trust powers or fiduciary powers.
c) Trust powers and fiduciary powers are different in nature.
d) A mere power creates a binding obligation.

D is the answer

There are different types of powers, one type is the power of the trustee to invest or make appointments. Powers can be either trust powers as in 'A power can exist under a trust' or fiduciary. A basic principle is that mere powers are not binding.
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Which of the following statements is most correct? A fiduciary power is held by: 
a) A person who has been given a power of appointment.
b) A person who has a power of appointment who is in a fiduciary position with the possible beneficiaries.
c) The settlor.
d) The beneficiary.

B is the answer

The beneficiary has no power under the trust and the settlor is removed from the picture when the settlement is made. A person with a power of appointment is not necessarily a fiduciary.
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Which is the correct statement in relation to statutory trusts?
a) Statutory trusts are imposed by the Law of Property Act 1925.
b) Statutory trust are only imposed by the courts.
c) Statutory trusts are imposed when a person wishes to vary a trust.
d) The Trusts of Land and Appointment of Trustee Act 2000 imposes a trust where joint owners buy land.

D is the answer

The Law of Property Act does not set out statutory trusts beyond establishing formalities for trusts. They are not imposed by the courts but by statutory provision so 'Statutory trust are only imposed by the courts' is incorrect. They are not imposed by the application to vary a trust so 'Statutory trusts are imposed when a person wishes to vary a trust' is wrong and, therefore, 'The Trusts of Land and Appointment of Trustee Act 2000 imposes a trust where joint owners buy land' is correct.


