A trust is a legal arrangement that an individual, known as a trustee, has an obligation to hold an asset for the benefit of a beneficiary (Law society, 2023). A trustee is the legal owner chosen by a settlor, the original owner, to hold the assets in the trust for the beneficiaries, who are the equitable owners (Finlay, 2012). Trusts were initially used as a way to protect family assets for future generations but have since evolved into being used for commercial uses also (Zhang, 2017). This essay will evaluate the factors that led to the creation and the development of the trust.
When an individual has legal title over something, it is considered the norm that they can do whatever they wish with that asset. However, in certain scenarios the legal system places fiduciary obligations over individuals which require them to hold the asset not for their benefit but for the benefit of someone else, the beneficiary (Webb, 2015). Prior to the establishment of the modern trust, existed ‘the use’. This allowed individuals, originally known as feoffees, to temporarily transfer the asset to a trusted individual, ‘cestuis que use’, who would look after it for the benefit of the feoffees. This was seen when individuals would go to fight at wars, leaving their land for years at a time, with strict norms that would allow for the crown to claim their land the individuals needed to leave the legal title to a trusted person to protect their asset, leaving them with an equitable interest (Hudson, 2007). The problems arose here when the ‘cestuis que use’ did not honour the agreement (Martin, 2012). The common law approach only recognised the rights of the legal owner, while there were remedies available in the scenarios of chattels and money through an action of breach of trust there was an absence of protection in cases of land, therefore leaving feoffees with no resolution (Watt, 2016; Megarry, 1941). The legal system initially recognised a common law only approach which was developed in 1066 which is based on previously decided case outcomes (Potter, 2015). However, as the world evolved litigants called for further remedies when they felt that the common law approach did not raise a satisfactory and just outcome, as seen in the cases of ‘the use’ (Humphreys, 2023). This is criticism is supported by argument that the common law approach was rigid with no flexibility, leaving litigants with no fair outcome if their case did not fit within an already established writ (Todd, 1954). 
A lack of just outcomes evolved into a process allowing litigants who were unsatisfied with their local courts decision, based in common law, to make a petition to the King (Ames, 1908). These cases would then be heard by the Chancellor who would issue a writ demanding litigants to come before him, to resolve issues not with common law approach but with principles of what was just and fair in their own morals. The Chancellor would threaten with imprisonment if his ruling was not abided by, allowing him to enforce the rules which will later be known as equity law (Glister, 2015). This established the Chancellor as a judicial body by the 14th Century, which in turn developed the principle of equity (Courts and Tribunals Judiciary, 2023). However, this process still faced criticism due to the uneducated Chancellors decisions being questioned and on occasion rebutted (Clements & Abass, 2013 p 4).
Equity recognised the agreement and breaches of agreement between private citizens when the common law approach failed to give fair remedies due to the strict boundaries (Roebuck & co v Camp, 1938). This represents a strength for the evolution ‘the use’ and development of trusts to be fair and equitable for those who enter into the agreements not just the owners by legal title. Although, the chancellors equitable approach was criticised due to the nature of individual bias of the chancellor in the outcomes of their equitable decisions, something that was not seen in common law approaches due to the reliance on precedents (McDonald, 2011). However, the Earl of Oxfords Case (1615) would present to argue that this is a strength of the equitable approach, and therefore remedies for equitable owners, at the time and is not to be regarded as a weakness. With the unpredictability of individuals decisions no one size fits all rule is suitable. The equitable approach allows for the role of conscience to be seen, which at this time allowed for the case to be considered using facts of ‘private knowledge’ which could not be considered at common law due to rigid need for proof by the hard facts (McNair, 2007). Something that strengthened the development of trusts as it solidified the rights for the equitable owners.
The establishment of equity in the fourteenth century allowed for the development of trusts be legitimised when the common law approach did not recognise their validity. Which allowed the prevention of the ‘cestuis que use’ from benefitting from the assets and ensuring the feoffees equitable interests were held (Webb, 2008). This is something that strengthens the view of the legal system as being comprehensive in its approach and the development of trusts. During the 15th and 16th centuries uses were used in an attempt to avoid paying the tax associated with the feudal system (Ramjohn, 2017). This resulted in the crown introducing the Statute of Uses 1535 to restrict the use of uses, in an attempt to protect the tax payments they should have received. However, this was short lived and the use of uses was popularised once again (Hopkins v Hopkins, 1739). This was due to a loophole found in the Statute of Uses (1535) that left land exempt from the dues to be paid if there was a double use enacted, land was transferred from A for the use of B for the use of C. This developed into the process of using a ‘trust’, A allowing individual B to hold in trust for individual C (Edwards, 2009). 
As the sixteenth century progressed the approach to the law of equity and therefore trusts started to be legitimised, with legal professionals being appointed as Chancellors and rulings started to rely on precedents in equity law (Gee v Prichard, 1818). However, the outcomes at equity hearings were still criticised due to lack of consistency seen in the Chancellors outcomes using conscience, therefore weaking the development of trusts as there was no certainty over the protection afforded to beneficiaries in their equitable interests (Panesar, 2017). Although, the formation of trusts began to formalise further with the introduction of the three certainties, requiring a valid trust to have certainty in the intent to create a trust, the subject matter and in who the beneficiaries are intended to be (Knight v Knight, 1840). Therefore, highlighting the evolution of the trust at this time into being a more legitimate process. However, the three certainties can leave equitable owners without a satisfactory outcome if the rules are not followed. If it is deemed that the wording surrounding the subject matter is too vague the trust will be held to be invalid, again leaving the should be beneficiary without the intended asset (Anthony v Donges, 1998). Similarly, an intention to create right to an asset through a trust without ensuring the objects group can be listed without uncertainty will cause for trust be deemed invalid (IRC v Broadway Cottages Trust, 1955). However, development in this area allowed for discretionary trusts to utilise a more flexible approach, allowing a trust to be upheld if with certainty you can ascertain if someone is or is not a member of the object group (McPhail v Doulton, 1971). Therefore evidencing the evolution of the trust through time to ensure that the beneficiaries equitable interests are protected.
Through the late eighteenth century further formalisation of the trust process helped to overcome the criticism of a lack of consistency. The introduction of the Judicature Acts 1873 and 1875 voided the old Common Law Courts and the Court of Chancery and replaced them with the High Court and the Court of Appeal (Parliament, 2023).  This allowed for common law and equity to be argued as fused and strengthened the rights afforded to litigants seeking to defend their equitable interest in an asset (Walsh v Lonsdale, 1882). Something that is further supported in Errington v Errington and Woods (1952) where it is argued that the Judicature Acts 1873 and 1875 allowed for the differences in legal and equitable ownership to be void. Therefore, strengthening the position of a beneficiary’s equitable interest leaving no gaps. However, others argue that this is not the case and the Judicature Acts 1873 and 1875 merely bonded the administration of common law and equity law and have not fused the two laws in their actions (Salt v Cooper, 1880). A point which is supported in the wording of s 11 of the Act which states that ‘equity shall prevail’ if there is a conflict between the two laws. Although, this alone could still be argued to be a benefit of the development of trust law. The average cost of taking a case to court is high. Allowing litigants to go to one court instead of having to go to the Common Law court and if they fail then the Court of Chancery, as previous, allows the process to be more accessible and helps to ensure trustees wishes and equitable interests are protected (Beckman, 1997). The uncertainty here is argued to be cause for further advancements in the law surrounding common law and equity, that the legal system should be able to state that the same principle is met in both approaches (Burrows, 2002). This would evidence the development of trusts from a position of equitable owners having almost no recourse to a protection in all elements of the law.
Further developments in the law surrounding trusts was seen with the introduction of the Trustee Act 1925 which consolidated the laws relating to trustees. The enactments of this legislation allowed the laws of equity to be unified into a singular approach rather on the whim of the particular Chancery that a case was being heard in front of, something that is argued to allow the equitable rules to be rooted and based in the foundations of accepted legal doctrines which in turn improves the validity of outcomes for equitable owners (Allen v Synder, 1977).  Therefore, strengthening the development of trusts in the security afforded to equitable owners in comparison to the outcomes afforded at common law without equitable input. This is something that is further supported by Heydon (2015) who notes that this Act saw the freedom of the Chancery to wilfully decide outcomes by conscience over, legitimising the equitable approach further. Although, the Law Commission (No Date) argues that this area of the law is still outdated and is in need of reform to modernise it with the last update being in 1925. They argue that this hinders the legals systems ability to be competitive in this area and therefore is a criticism of the development of trusts since the nineteenth century. 1925 also saw the codification of rules relating to land left in trusts, as previously discussed the initial approach of equity allowed private facts to be utilised. The Law of Property Act 1925 set that for a trust to be valid in leaving lanf a the deed must be executed (s52). Therefore, evidencing the development of trusts into a more formal and legitimate area of the law.
Additional legislation was introduced in the form of the Trustee Act 2000. This governed the duty of care to a beneficiary equitable entitlement, the right to acquire land, appoint agents and the right to compensated (The Trustee Act 2000 s1, s2, s3, s4, s5).  This highlights an evolution to the rights afforded to and duties expected of Trustees. The Trustee Act 1925 (s1) gave a specific set of investment options to trustees. The new legislation allowed trustees to invest the asset held in a trust in the same way they would if they had total ownership (The Trustee Act 2000 s3 (1)). This has been noted to restrict the protection afforded to the beneficiary in the security of their asset (Broadway, 2021). However, the act imposes a duty of care, one which is higher to professional trustees, to ensure that no reckless investments are made (Trustee Act 2000 s1 (1), s1 (1)(b); Bartlett v Barclays Bank Trust Company Limited 1980). This heightened duty of care protects beneficiaries interests even in scenarios when the trustee is not an experienced trustee or offering a professional service, giving them the duty to ensure investments are something which will add value to the trust and therefore better the beneficiaries equitable interest (Learoyd v Whiteley, 1886). This stipulation shows the advancements in the development of trust law in placing importance on the trustee to nurture the asset held to ensure the equitable interest held by the beneficiary is secure and appreciating in value. 
It is argued that the development of trusts is one of the most important contributions equity has made to the legal system (Maitland et al, 1916 pp 22). It is evident that the law has evolved to meet the needs of society to fill the gap and ensure a beneficiary’s equitable interests are not ignored. Therefore, allowing settlors to be confident in their trust in the legal system to uphold their intention when creating a trust. Criticisms of the rigid common law approach allowed for this evolution of the law and saw the security of trusts evolve over time. This is evident in the popularity in a modern society for uses other than to just convey land to future family generations. Although, there is still argument by The Law Commission (2017) that further updates are needed. They state that as the domestic law governing the use of trusts is used internationally there is a need to evaluate this area of the law to maintain its validity in a global market ensuring it is inline with modern societal norms and functions. 
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