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In examination of the case relating to Leo, an 8-year-old child who visited the theme park with his parents. Whilst queuing on the steps to enter the fun house, leaned against a wooden fence, which had deteriorated over time and gave way, resulting in Leo falling 3 metres onto the concrete path below.  Subsequently Leo sustained a fractured wrist and collarbone, and in accordance with the Occupiers Liability Act (1957) Section 3 Subsection 1, “an occupier of the premises holds a duty by contract to the strangers entering their premises, whether it is for their protection or not.” Which would suggest that Carlton Parks Limited (CPL), do hold a duty towards Leo as he had entered their park with his parents.  Birmingham and Brennan (2008) claim that in section 1(2) of the Occupiers Liability Act 1957 “the nature of duty imposed by law in consequence of a person’s occupation or control of premises” this would also suggest that the theme park CPL, is lawfully in control of the premises.  In view of this, CPL would be duty-bound to hold a duty of care to anyone that should enter it, and the individuals who could have prevented the harm, should also be held liable. However, even though the rotten fence had deteriorated over time, this would be dependent on the timescale the attraction for the ride was built.  According to the Health and Safety Executive (2017) of the Fairgrounds and Amusement parks; guidance on safe practice states that pre-use inspection may not be needed for older attractions existing in Great Britain before October 1997, and the CPL could look at the time this fence had been made and whether it was attached to the ride.   According to the Operational Guidance (2020), the inspection of the premises, for defects, risks and potential hazards should be one of their main priorities, and visitors must be warned of any potential risks.  This would further suggest that the theme park is responsible for the accident to Leo, as if an inspection had taken place, the potential danger would have been identified.  The Health and Safety Executive (2017) (HSE) state that whether a design review is needed or not, depends on the controller’s assessment of risk, this could imply that the fencing could have been reviewed or deemed to be no risk at all even with the gap between the steps and fence. 
In reference to the case of Wheat v Lacon [1966] A C 522 where the claimant’s husband had fallen to his death during a holiday at the ‘Golfers Arms’ in Great Yarmouth. Unfortunately, her husband died when he fell down the stairs, which were steep and narrow and the handrail stopping two steps from the bottom of the stairs, also there was no bulb in the light. The claimant brought an action under the Occupiers Liability Act 1957 against the Brewery company Lacon, which owned the freehold of the Golfer’s Arms.  However the Richardson’s who were employed as mangers, were also occupiers for the purposes of the Occupiers Liability Act (1957), and therefore also owed the common duty of care. As the Brewery company Lacon, had only granted a license to the Richardson’s, and had retained the right to repair, this gave them a sufficient degree of control, and it was found that Lacon was not in breach of duty, since the changing of light bulbs would have been part of management duties, and as the Richardson’s were not party to the claim, the claimant’s action failed (Gardner 1965).  In the Cambridge Law Journal (2002), the case of Tomlinson v Congelton Borough Council [2003] EWCA CIV 309, where a man visiters of a country theme park a man jumps in the lake with signs showing not to swim and breaks neck, It was deemed that the council had not been held liable. Looking at these two cases presented it would show that the theme could have broken its duty by not having a sign on the fence and the fact there was a gap between the fence and steps, however CPL could have inspected the grounds including the fencing to prevent this event from occurring instead the act was of omission concept, by not inspecting whether there was a potential hazard and could be held liable for this act. Media (2019) in this article a girl was ‘propelled’ off a water ride and drowned trying to climb an travellator covered in algea in the water, it was then further discovered that none of the staff knew how to save her and there were no lifesaving equipment. It has also been stated that ‘The ride, which has been closed since the incident, will not be reopened without approval by the HSE.’ This would further imply that CPL would further be held liable in regard to Leos parents. Furthermore Legislation (2022) ‘where damage is caused to a visitor by a danger of which he had been warned by the occupier’ section 2 4(A) Occupiers liability Act 1957, in this case there were no warnings shown on the fence to prevent any damage, Hedley (2002) states that this act provides a common duty of care to all visitors onto the premises, it is also states in section 2(3)(a) that in regards to children the occupier must understand that the same expectations of a reasonable person cannot be expected with children which could be known as ‘allurements’ that children may be attracted to unlike adults. Through this understanding as being a child, the parents would have to take some responsibility as well as the theme park.
where damage is caused to a visitor by a danger of which he had been warned by the occupier, the warning is not to be treated without more as absolving the occupier from liability, unless in all the circumstances it was enough to enable the visitor to be reasonably safe.
In the case of Millie, a 20 year old who had entered a theme park by climbing a high fence, and jumped onto the waltzers, then sustained injuries of a fractured skull, and caused damage to the extent that the whole walterz ride was engulfed with fire.  The obvious fact is that Millie did not pay an entrance fee to get into the theme park, and that she entered by to climbing over a fence.   In the Occupiers Liability Act (1957) section 3 sub-section 1, it states, ‘Where an occupier of premises is bound by contract to permit persons who are strangers to the contract to enter or use the premises. the duty of care which he owes to them as his visitors cannot be restricted or excluded’ (Legislation 2022). Through this sub-section of the Occupiers Liability Act (1957) it demonstrates that regardless of the fact Millie did not pay to get in the theme park, the occupier still held a duty of care towards her.  However looking at the facts, Millie’s actions to climb over a high perimeter fence, which as a reasonable adult would have seemed unreasonable to enter stated by Negligence (ND) ‘A person has acted negligently if he or she has departed from the conduct expected of a reasonable prudent person’ this is stating that Millie’s actions are negligent of her own safety further demonstrating that if another adult were in the same situation he or she as a reasonable adult would not have taken the same actions, therefore it implies that the theme park do not have to take full responsibility for Millie’s actions. As Millie did not pay to enter the theme park, according to Weir (2002) the question is raised whether an insurance company would be liable to pay for the damages caused.   By suggesting further that due to Millie’s actions, in climbing over the fence whether an insurance company should be liable for the damages caused, could then complicate the fact that this was technically trespassing onto the land belonging to the theme park.   Weir (2002) states pg. 124 ‘In negligence the defendant is liable for the foreseeable consequence of his conduct, even if indirect’ this would further provide evidence that regardless of Millie’s injuries, she would be held liable due to her actions.  However, there would still be a duty of care by the theme park through legislation, making her claim successful in claiming compensation for her injuries. 
Despite other customers perishing in the blaze, Nia managed to escape without any physical injuries, now claims that she has been experiencing post-traumatic stress disorder (PTSD) since the incident.  According to Birmingham and Brennan (2008) Nia may be able to claim compensation for PTSD in the same way that they might be entitled to compensation for a physical injury and would have the defence of suffering under the Mental Health Act 1983, which would provide her with enough evidence from being liable at this instance, as she did not suffer PTSD before this incident.  Weir (2002) states Nia’s actions were justifiable as a reasonable person would see it, which would be a reasonable defence, despite it being deemed as an act of an unreasonable manor. In  Legislation (2022) section 2 subsection 6 ‘persons who enter premises for any purpose in the exercise of a right conferred by law, are to be treated as permitted by the occupier to be there for that purpose, whether they in fact have his permission or not’ so this would then make the occupier liable for Nia otherwise there would be a breach of duty made by the occupier, in regard to the sustained psychological injury that Nia had sustained.  Taken from Westlaw (2021) the case of Ward v Tesco Ltd [1976] 1 WLR 810 where an accident occurred due to a spillage on a shop floor, and the claimant sustained injuries due to slipping on the spillage.  There was further evidence that the spillages were a repeating factor at the store, and it usually occurred approximately 10 times a week.   The claimant had further observed that in the same store a spillage occurred and was left unattended for 15 minutes, the claimant had established a ‘prima facie’ which means ‘at first instance on the face of things’ (Law 2015) pg 477. The claimant in the case of negligence was then awarded her damages. This would suggest that the psychological injuries that had been sustained would be awarded to Nia. Webster (1828) ‘Zone of danger’ this can concur when a person is in actual danger of physical injury, Nia did not suffer actual harm but did suffer PTSD from this event. Although according to Accidents Claims Advice (2018) that if there is someone else to blame for this to trigger in an event then you may be eligible to claim compensation. If looking at the facts it is evident enough to see that Nia through her actions were not to blame, therefore the theme park should look at that she is owed compensation for her psychiatric injury. Trindade (1986) states that in this even where Nia had escaped the ride may have had a ‘nervous shock due to this incident which would most likely have become PTSD making Nia a secondary victim which would further give her the right to make a claim. In conclusion the theme park would have to take responsibility with the facts shown in this case, because due to the fact they would still need to hold a duty of care, which would allow the claimant to claim successfully in achieving a tort.
Nia’s brother Owen who was on the other side of the park, saw the events unfold, and claimed that he was so concerned for her safety, he required medication for depression and was unable to lead a normal life again.  According to Birmingham and Brennan (2008) Owen would have been a secondary victim stating pg 120 ‘the requirement for sudden shock would be removed, thereby opening up a possible liability to claimants whose condition has developed over time’, this is what seems to have appeared to happen to Owen with the fact he was unable to lead a normal life after this instance providing evidence for a claim. It would also include the ‘Alcock criteria’ which means that there is a close tie with the victim with love and affection to the person injured or endangered, had proximity to the incident, had a perception on viewing or hearing the incident and the injury must be a result of nervous shock. (Accidents Solicitors Direct 2017) all these would include Owen watching the whole event unfold. In the case of Alcock v Chief Constable of South Yorkshire Police [1992] 1 AC 310, This case consisted of 96 Liverpool football fans losing their lives in a human crush at an FA Cup semi-final at the Hillsborough stadium in Sheffield, after this disaster Alcock who was the claimant of psychiatric injury, Alcock is named one of the most single most important names in English Authority for nervous shock, and provides the current criteria to be deemed as a secondary victim.  Owen would need to establish, that he has a close tie with the person either injured or endangered.  Further that he was in close proximity to the event, also that he had become aware of the event by sight or sound, and the psychiatric condition, resulted from nervous shock (Rix & Cory-Wright 2018).  For Nolan (2010) This case could provide more evidence that Owen did suffer psychiatric harm, and can be used as a reason to make a claim. By viewing the case Page v Smith [1996] A C 155, a minor car accident where the claimant suffered no physical injury through the impact, however he claimed a reoccurring condition as a result of the accident, however with a pre-existing diagnosis the claim for psychiatric harm became restricted (Steele 2008). This case also referenced the ‘Novus Actus’ which is an act or event that breaks the chain of causation in tort law. (Law 2015) this shows that in regard to Owen that the theme park should look at the fact that he did not suffer any pre-existing conditions psychologically making him a secondary victim in this event. Through this event to develop depression Owen would have suffered ‘nervous shock’ which is showing what the claimant has suffered this in the courts would mean recognised generally as somewhat crude and imprecise possibly could not be an accurate medical description Trindade (1986).
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