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INTRODUCTION

In its 2021/22 National Strategic Assessment of Serious and Organised Crime, the National Crime Agency (NCA) reported that the demand for illicit drugs remains high in the United Kingdom (National Crime Agency, 2021). According to the Independent Review of Drugs by Dame Carol Black, the total cost to society of illegal drugs is around £20 billion per year (Department of Health and Social Care, 2021). These costs to the individual, family, community, and state can manifest themselves in the form of neglect, abuse, poverty, family and relationship breakdown, physical and mental ill-health, and wellbeing.
There is growing political pressure on policing in the UK to do more to tackle this threat. There is an established evidence base on the complex link between drugs, alcohol, and crime. The traditional criminal justice approach to these issues has mainly involved punitive sanctions, and with some countries exploring the de-criminalisation of drug possession, the challenge facing policing in the UK in the coming years ahead, is the continuance of reducing drug supply and demand through law enforcement, whilst also taking innovative public health approaches to tackling the harms caused to individuals.
This paper considers the effectiveness of non-prosecution measures for adult offenders found in possession of controlled drugs, and the impact which new policy and legislation will have on policing.


THE KEY ISSUES

The reported use of multiple substances, and the link to fatal and near-fatal overdoses is a cause for concern. From a South Wales perspective, a comprehensive analytical profile of the drug market has been produced (South Wales Police, 2021). The number of incidents linked to drug possession or supply had increased by 30% between 2019 and 2021 and the use of illicit benzodiazepines has increased significantly in recent years, a trend illustrated by police and partner intelligence sources. Many offenders have multiple vulnerabilities including mental health, debt, and homelessness, are often repeat offenders, problematic drug users and involved in violence and crime. Two thirds of partner agencies surveyed during the research felt that there is notable hidden demand for illicit drugs, not currently seen by law enforcement or specialist substance misuse services. These issues are replicated across UK policing, and when combined with the increase in drug related deaths and near-fatal overdoses, it is widely accepted that policing needs to focus energy and resources into prevention as well as enforcement.

In 2021, the UK Government published ‘From Harm to Hope - A 10-year Drugs Plan’, (HM Government, 2021) which referred to the need to remove the supply of drugs. However, it also focuses heavily on the prevention and reduction of drug use, and the provision of world-class treatment and recovery support. The Welsh Government also has a Substance Misuse Delivery Plan 2019-2022 (Welsh Government, 2021) which sets out the Welsh Government’s key policy and operational priorities for the coming years. At time of writing, a new strategy is due to be published but it is expected to reflect the aspirations of UK Government. 
The Advisory Council on the Misuse of Drugs (AMCD) has twice recommended diversion schemes as an effective drug policy approach (Advisory Council on the Misuse of Drugs, 2015) . They have argued that those found in possession of drugs for personal use (and involved in no other criminal offences) should not be processed through the criminal justice system but instead diverted into drug education and awareness courses or possibly other more creative civil punishments, which will help to reduce repeat offending and reduce the costs to the criminal justice system.
Up to this stage, what has been apparent is the confused picture across UK policing in terms of what non-prosecution processes are being used, with seven police forces currently operating out-of-court disposal schemes and at least double this number will be operating such schemes by the end of 2024. It is clear that all forces will eventually be required to use Community Resolution, Community Caution, and Diversionary caution. There are currently six adult OOCDs: community resolutions, simple cautions, conditional cautions, cannabis warnings, khat warnings and penalty notices for disorder (PNDs). These are a mix of statutory and non-statutory disposals. Some are simply warnings not to reoffend while others allow the police to attach conditions, such as paying compensation to a victim or attending a rehabilitative programme. Some police forces use two of the options, others use all six and some a hybrid in between.
 A policy paper has been published detailing planned reforms to simplify the adult Out of Court Disposals (OOCDs) framework, to ensure consistency across police forces in the way low-level offences are dealt with out of court (Home Office, 2022).The new framework will reduce the number of OOCDs from six to two in legislation, which will include an upper tier disposal titled ‘Diversionary caution’ and a lower tier disposal titled ‘Community caution’.
The two statutory OOCDs will allow police to place conditions to the disposal, which effectively means that that the recipient needs to engage and take responsibility whilst the police refer them to support services, where relevant, as part of the conditions of the disposal. The rationale for referring to services, such as substance misuse services, is that it can help address the underlying causes of offending behaviour and help reduce reoffending or escalation of offending behaviour.
Within the Home Office policy document, it states that OOCDs can achieve four key points address the early stages of offending behaviour, allow the police to deal quickly with low-level offending without using the criminal justice process, maximise the use of officer time, therefore delivering a more effective public service, and give an opportunity to provide intervention and support to potential offenders, diverting them into rehabilitative services to help reduce escalation of offending.
However what needs to be considered is what evidence base exists for the effectiveness of OOCDs in favour of traditional sanctions in terms of achieving this and what steps police forces will need to take to achieve success. 
THEoretical explanation

Substance dependency and overdose is described as a nexus between policing and public health (Crofts, et al., 2012) and the current research points heavily towards the importance of law enforcement and health working together to support people. Contemporary drug policy is still mainly punitive in most parts of the world, and the process of taking people through the criminal justice process is often described as counter-productive.
In general terms, there is a lack of research on how non-policing alternatives can contribute to public safety and the role of coordinated community-led effort (Bell, 2021), and therefore much of the research does focus on the effectiveness of policing itself and specifically the appropriateness of the traditional punitive response. The research does point to the negative physical and mental health consequences for people who have gone through the criminal justice process, and also the effect it can have on their families and friends (Asad, et al., 2018).
Given it is the role of Police to uphold the law and enforce existing legislation, the critique of the justice-led approach seems unwarranted, however, there is significant commentary about what is described as policing with a “crime-control focus”. It can actually worsen public health due to the criminalisation of vulnerable individuals which can, in the longer term, prevent them from having access to health and harm reduction resources, as well as housing and employment opportunities (Wood, 2020). What can happen in many cases is that people revert to a cycle of substance misuse and crime due to the limited options available to them to rebuild their lives.
These policing practices where individuals found in possession of drugs are arrested, charged, and put through the court process are referred to as ‘Iatrogenic’, increasing the health issues of vulnerable communities (Anderson & Burris, 2017). This is supported by studies which show that when the actions of officers are coercive or exclusionary, they can contribute to, or even shape the health risk environments. In this regard, drug users can resort to avoidance tactics such as not visiting needle exchanges or avoiding treatment centres (Maher & Dixon, 1999), because they feel that this will draw attention to them from the authorities. 
The concept of referral bridges between police and community health services is now firmly part of the current policing agenda, with forces looking to establish ways to help people, steering away from governing through crime, and using approaches which compromise health (Simon, 2007). To support the notion that the policing response to substance misuse would work more effectively in a harm-reduction framework, several investigations have been conducted into pilots and trials globally. One of the most notable studies was in relation to the partial de-criminalisation of drugs in Copenhagen where drug consumption facilities were provided, and users found in possession of drugs within a certain radius of the facilities were not charged.  It was found that people who went through the support referral process felt like citizens rather than offenders, and furthermore, there was evidence that the use of drugs within a controlled environment was effective in reducing the public nuisance and violence associated with drug use in risky environments (Kammersgaard, 2019).
DHHHe-criminalisation is not a concept currently being pursued within the UK, but these studies support the argument that there are strengths in police detection strategies which feature alternatives to traditional responses to individuals who commit low-level criminal offences, the aim being to “steer certain offenders away from different stages in the criminal justice system by addressing their substance abuse or mental health challenges with resources such as community- based or in-patient treatment interventions” (National Institute of Justice, 2019, page 6). They also support the notion that the aim of drug policy should be to create environments for reducing drug-related harm and removing barriers which prohibit people from reshaping and rebuilding their lives (Rhodes, 2009).
Additionally, there is greater emphasis in modern policing on evidence-based approaches and ‘what works’ (Heaton & Tong, 2016) and the growth in individual police forces developing their own approaches based on academic research and trials (Routledge & Weir, 2019). This can however pose some potential challenges, with a mixed and inconsistent approach towards substance users taking place across towns and cities. Therefore, the current Home Office policy making, which is aimed at streamlining OOCDs, is an important step in achieving a consistency of approach for the most vulnerable people in the community.

ADDRESSING THE CHALLENGE
The National Police Chiefs’ Council (NPCC) has supported the move to a two-tier structure and published a strategy (National Police Chiefs' Council, 2017) encouraging a voluntary move by forces to use only conditional cautions and community resolutions. Primary legislation will be introduced in 2022 to establish two OOCDs in statute:
1. Diversionary Caution, which will allow police to set enforceable conditions (engagement with mental health or substance abuse services). Diversionary cautions will become spent after three months, or, if earlier, when a prosecution is commenced due to non-compliance in line with the current conditional caution.
2. Community Caution, which is along the lines of the current Community Resolution and is intended for low-level offences and will become spent immediately.

What is noticeable is that Forces are being asked to voluntarily use these outcomes and there is flexibility in terms of local adoption. Therefore, in deciding what approach to take, it is useful to consider what has worked up to this stage
Diversionary Caution
There have been multiple ‘deferred prosecution’ schemes across the UK which have also featured the concept of conditions being set and where compliance leads to prosecution not being enacted and there is no record that the offence took place. If conditions are not met, the person is prosecuted
Thames Valley Police claim that in their Drugs Diversion Pilot (DDP) that this ‘carrot and stick’ approach is effective but this seems to be in contrast with research which states that the threat of further sanctions should be avoided as this may actually deter the person from willingly engaging (Wood, 2020), and this should be a positive process (Transform, 2022). 
Community Caution
In what is currently known as a Community Resolution, there is no requirement for the person to accept guilt, but there is a requirement to accept responsibility for their actions. With this voluntary agreement, conditions can be far reaching and can include a requirement to attend a drug service provider, but non-compliance would result in no further action. This is often preferred to deferred prosecutions as they avoid the coercive element that has been argued to be ineffective in the treatment of drug dependency and people often relapse and need multiple opportunities to recover from addiction (Anderson & Burris, 2017) . 

The success of these options is dependent upon the availability of treatment and support services as simply speaking, people need to be diverted somewhere. According to the Transform Drug Policy Foundation in the UK, there are significant benefits to be derived from police-led diversion schemes which aim to assist the individual to services which help them to understand the root causes of their dependency, and the key benefit of this is the reduction of reoffending (Transform, 2022).
There is evidence that diversion into treatment works well for drug offenders (Losel, et al., 2011) and those engaged in medium to high risk drug use are more likely to reduce their reoffending (Holloway, et al., 2005), with the diversion of Class A substance users being particularly effective if the diversion takes place at a very early stage (Skodbo, et al., 2007). According to the Centre for Justice Innovation, there is strong evidence internationally and moderate evidence from the UK, that pre-court diversion reduces reoffending (Robin-D'Cruz & Whitehead, 2019). In 19 North American and Australian studies, 74% of initiatives showed a significant reduction in reoffending for all crime types (Harvey, et al., 2007) and an additional review of 24 schemes in North America where offenders with mental health problems were diverted into treatment, showed clear effectiveness in terms of reduced future interactions with the justice system (Lange, et al., 2011). 
However, Thames Valley Police found in their pilot that 30% of those engaged in deferred prosecutions went on to re-offend (Spyt, et al., 2019). Furthermore, re-offending results may not account for any variations in the effectiveness of individual conditions. Some interventions may be more effective than others, and in some of the studies, the analysis of reoffending took place soon after the diversion took place, and it could be argued that rates of re-offending ought to be evaluated over a much longer time-period to assess effectiveness accurately, therefore more research in this area is clearly required.

Furthermore, it could be argued that taking a qualitative approach by listening to the voice of people immediately impacted rather than remotely assessing the initiative based on statistics, also provides a richer picture of effectiveness (Netherland, et al., 2022). In Australian studies, where this work is advanced, there is evidence of a significant reduction in people experiencing negative impacts on accommodation access and employment opportunities as a result of having the opportunity to deal with their substance dependency (Hughes & Ritter, 2008). In Thames Valley, it was also found that positive feedback from users was significant with many saying what a positive difference diversion and support made to their lives, their family and overall wellbeing (Spyt, et al., 2019).
CONCLUSION

The research which has been highlighted strongly indicates that people are more likely to engage if the diversion process is positive, without the threat of sanction. Forces will need to consider their approach to participants. Policy making, with clear aims and objectives will be important, and needs to be done in conjunction with partners so that there is a whole-system approach to supporting people with their substance dependency issues.
Whilst policing in Wales awaits the publication of Welsh Government approach for the coming years, the impending national approach to OOCDs and the existing appetite within Wales to improve treatment and support is of critical importance. The theoretical explanation and studies from the UK and overseas highlight some further final considerations:
· The allocation of funding to the health sector is critical, to embed treatment services so that the process is efficient and effective
· Achieving a consistency of approach across policing will be vital to achieve fairness across the justice system
· Policing will need to consider the wider benefits of new approaches, for instance, efficiency savings within the justice system
· Policing needs to evaluate the effectiveness of diversionary measures on reducing the volume of fatal and near-fatal overdoses and re-offending.
· Further research on the long- term benefits of diversion is required to provide a clearer evidence base of its’ effectiveness.
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