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The Right to Education 
The Implementation of the UNCRPD Concluding Observations in Northern Ireland. 

There is a limited awareness of the importance of the UN Convention on the Rights of Persons with Disabilities (UNCRPD) in Northern Ireland, both by wider society and our key decision makers, but also by disabled people themselves.
 
Therefore we have developed a series of briefing papers on the Concluding Observations that the United Nations Committee on the Rights of Persons with Disabilities made in August 2017.  This paper has been developed with the expertise from the Children’s Law Centre.  Concluding Observations are a summary of concerns that the Committee has highlighted about how the government is taking forward the disability equality rights contained in the UNCRPD.  The Committee has studied how the UNCRPD is being implemented in the UK and taken evidence from disabled people.  They have now told the State what it needs to do to ensure we enjoy the same rights as everyone else.
 
Whilst the UNCRPD doesn't allow for any direct sanctions to be taken against a government for non-compliance, it does provide a set of minimum standards which the government has agreed to implement.  It can be used to support legal arguments and to interpret the law on human rights within our court system.   Increasing public awareness of it, and of the rights of people with disabilities, and why it matters, will enable us to push it up the agenda. This is turn may help to effect positive change for people with disabilities in Northern Ireland using the UNCRPD as the vehicle.   
 
This paper focuses on the United Nations Committee’s views on Education (Article 24).   

You can read more about our work on the UNCRPD on our website. 
 
Introduction

Article 24: The Right to Education 
 
Respect for the human right to education is essential to enabling the realisation of all other human rights protected within the UNCRPD such as, the rights of children with disabilities (Article 7), Employment (Article 27) and Health (Article 25) for example.  

Situation in Northern Ireland

Effective implementation of the UNCRPD means that all disabled people in the UK should enjoy their right to education at all levels free from discrimination and on the basis of equality of opportunity.  

Northern Ireland has different disability equality laws in relation to the treatment of disabled people than in other areas of the UK due to the fact that our disability equality law is the responsibility of the Northern Ireland Assembly. 

The Disability Discrimination Act 1995 (commonly referred to as, the DDA) is an Act of the Parliament of the United Kingdom and has now been replaced by the Equality Act 2010 in all nations of the UK except here in Northern Ireland. The Equality Act encompasses protections from discrimination in a wide range of areas which may impact within the education system including for example race, sex, sexual orientation and employment.  In Northern Ireland we continue to have separate pieces of legislation for all of these areas which means our legal system is more complex, less accessible and in some cases affords weaker protections.  

The Special Educational Needs and Disability (NI) Order 2015 (SENDO) governs protection from disability discrimination in Education and it is linked to the DDA definition of disability.  The main impact for education rights is that in relation to protection from disability discrimination for children and young people, the law in Northern Ireland is significantly out of step with the law in the rest of the UK and the legal protections are weaker than they are in the rest of the UK.  This creates a barrier to access to justice in education cases.  Further the remedies available do not reflect the range and severity of the impacts which a child may suffer at school, or when excluded from school as a result of disability discrimination e.g. compensation is not available for disability discrimination by a school.  

Areas of concern which a range of stakeholders routinely report are that children with disabilities are unlawfully excluded from school, placed on reduced time-tables, isolated from peers, subjected to bullying, excluded from school trips and activities and punished for minor behaviours which are connected to their disabilities.  Reasonable adjustments and suitable special educational support for children with disabilities are often inadequate in such cases.  Educators report to stakeholders that they would benefit from improved support and training to enable them to deliver education in a manner which resects all of the rights of disabled people.  

Further, Article 16 of SENDO specifically excludes any obligation under anti-discrimination law for a school to provide a pupil with “auxiliary aids and services” as part of any “reasonable adjustments”, an anomaly which has been cured elsewhere in the UK by the Equality Act 2010.  This has left the law unclear in terms of the types of reasonable accommodations which are covered for school children in Northern Ireland because there is confusion about what should be provided as a reasonable adjustment to ensure equality and what should be provided under the SEN framework to ensure access to education.  As a result there is an additional gap in legal protection for children in Northern Ireland from disability discrimination in education.  

Where a child with a disability has been formally excluded from school using suspension procedures, there is no access to an appeal in Northern Ireland due to the failure to commence Article 33 of the Education and Libraries (NI) Order 2006.  

The Department of Education does not collect data about disability for suspended pupils.   Figures for children with SEN show that in 2016/7 30% of suspensions related to children with SEN.  In the same year 48% of children expelled had SEN.   

Stakeholders report multiple instances of the use of informal exclusion of disabled children from school in Northern Ireland, where no due process or legal protection is afforded.  This is the “norm”, rather than the justifiable exception,  in many schools and the Education Authority is aware of and complicit in many cases where children are sent home early or placed on significantly reduced timetables, with a devastating negative impact upon educational and social progress for the child.   

Another difficulty in Northern Ireland is the lack of child specific disaggregated data, including on disability.  There is not presently an accurate figure available for the number of children in Northern Ireland under 18 years of age who have a disability.  The government, in failing to collect this information, is failing to implement Article 31 of the UNCRPD which relates to gathering appropriate data.  Without this data, the government cannot properly measure progress in implementing children’s rights under the UNCRPD, including the right to education.  


Article 7: Children with Disabilities

When thinking about the right to education under the UNCRPD it is important to take into account Article 7 of the UNCRPD which relates specifically to children’s rights.  All of the rights within the UNCRPD apply to children and Article 7 specifically highlights that children with disabilities should enjoy all of their human rights on an equal basis with other children.  When decisions are being made, including decisions about education, the best interests of the child should be a primary consideration.  The voice of the child should be heard, with disability and age appropriate assistance provided if needed.  The child’s views on any decision affecting them should be given due weight on an equal basis to other children.  

In monitoring progress on implementation of Article 24 of the UNCRPD, the government must show how it is enabling the voice of the child who has a disability and how the best interests principle is operating for that group of children within education.  There has been some potential for progress in this area with the enactment of the Special Educational Needs and Disability Act (NI) 2016 which is progressive in terms of enabling children with special educational needs and disabilities to be heard in matters that affect them in education.  However, implementation of this legislation and the associated Regulations and Code of Practice has halted because the Northern Ireland Assembly has not been in operation.  The Code of Practice has potential to effect improvements in inclusive practices in schools.  However, progress of implementation of enhanced educational rights for children in Northern Ireland with disabilities has been adversely impacted and significantly delayed by the lack of an operational Assembly.  

Finally, the budgetary crisis across schools in Northern Ireland and within the Education Authority, which has been caused by chronic underfunding in the face of growing need, continues to deepen so that educational rights have been regressing, capacity of education professionals to provide basic education has been severely cut, support for special needs and disabilities is falling far behind demand and stakeholders report that disability discrimination in education in increasing.  

Northern Ireland is currently therefore in a regressive position regarding education for children with disabilities.  


Concluding Observations and Recommendations 

In its Concluding Observations on Article 24 (Education), the UN Committee expressed concerns about the UK’s implementation of human rights standards in relation to:

·  The use of a dual education system (mainstream and special schools) as opposed to a single inclusive system;
· Increasing numbers of children within special schools;
· The fact that the education system is not equipped to provide high-quality inclusive education for children with disabilities, particularly where the children have behaviours which are disruptive to other classmates;
· Failure to train teachers properly about the requirements of an inclusive education system.  

In its Concluding Observations on Article 7 (Children), where these touch directly upon education, the UN Committee expressed concerns about the UK’s implementation of human rights standards in relation to:

· Lack of monitoring mechanisms and reliable indicators, particularly concerning bullying against children with disabilities in school;
· The reported increase in incidents of bullying, hate speech and hate crime against children with disabilities;   
· Failure to implement the human rights model of disability within legislation and government policy 





Compliance with the UNCRPD - What Changes are Needed? 

 In light of its observations about the failings of the UK government in its implementation of the UNCRPD regarding education rights, the Committee looked at how the UK government is expected to take action.  

The Committee recommended that the disability equality law in Northern Ireland is strengthened to provide the same standard of protection against disability discrimination as that afforded to other disabled people living in the rest of the UK.

In relation to the right to education (Article 24), the Committee recommended that the UK government should, in close consultation with organisations representing people with disabilities, and especially those representing children with disabilities: 

· Develop a comprehensive, coordinated legislative and policy framework for inclusive education; 
· Set a timeframe to ensure that mainstream schools foster real inclusion and that teachers and others understand inclusion and know how to enhance it;
· Strengthen measures to monitor school practices concerning enrolment of children with disabilities
· Offer appropriate remedies for disability discrimination in education, including compensation
· Adopt and implement a coherent and adequately financed strategy, with concrete timelines and measurable goals, on increasing and improving inclusive education
· The strategy must ensure the law is implemented  to improve the extent and quality of inclusive education in classrooms, improving support provisions and improving teacher training
· The strategy must include that parents should be made aware of inclusive education
· The strategy must provide that disaggregated data will be collected about inclusive education, including the number of students in mainstream and special education and about the outcomes of the education for the students


In relation to the rights of Children with Disabilities (Article 7), the Committee recommended that the UK government should: 

· Incorporate the human rights model of disability into legislation and policy concerning children with disabilities
· Set up an independent monitoring mechanism to assess the situation of children with disabilities in school, particularly those facing bullying, using reliable indicators
· Strengthen measures to prevent bullying, hate speech and hate crime against children with disabilities


Case Study 1

The Children’s Law Centre (CLC) provided legal representation for a Primary 3 child registered in a mainstream school who has autism and severe social, emotional and behavioural difficulties.  The school and parents sought accommodations for the child to enable full time education but required support from the Education Authority (EA).  The child had been suspended from school on 5 occasions and had faced expulsion.  The EA repeatedly refused to give the child a statutory assessment or a statement to enable him to access a full time assistant and autism-specific support so that he could attend full time.  Instead the child was placed on a severely restricted school day from Primary 1 onwards, going in for part of the morning session with a Behaviour Support Assistant.  This continued for a very prolonged period with little or no positive progress for the child.  CLC filed a Disability Discrimination Claim against the EA for disability discrimination in the exercise of its statutory functions.  Before the hearing the EA provided the support that had been requested to enable the child to attend school.  The SENDIST upheld the discrimination claim.  The remedy for discrimination for this child who had suffered sustained and prolonged informal exclusion, sanctioned by the EA, was a written apology.   Such endemic unlawful practices by the EA and by a wide range of schools are continuously reported to CLC and other stakeholders.  An ability to claim compensation would have a deterrent effect as well as providing more adequate redress for successful claimants.  

Case Study 2

CLC provided advice and assistance to a young person with a visual impairment.  The school had failed to put in place reasonable adjustments such as preparing all written materials in the correct enlarged format in advance, failing to highlight the edges of external steps, failure to make access arrangements for examinations, failure to use assistive technology.  The child was unable to access his lessons and was unable to meet his potential.  CLC attended a meeting with school and the child.  The difficulties had included a lack of resourcing to the school to support it in meeting the child’s needs and a lack of confidence, knowledge and experience about how to employ inclusive practices effectively and how to physically create the correct formats for the child’s lessons.  All of the issues were resolved when the correct support for the school and the child were arranged.  Many educators in Northern Ireland are not sufficiently resourced or given time and training to enable them to adapt quickly to implement inclusive practices.  Training and adequately resourced specialist support services are required across the whole of Northern Ireland to enable the education system to progress in terms of disability equality for pupils.  

Conclusion
 
The right to education is a fundamental human right.  It is widely acknowledged to be a passport to all other human rights.  A child who grows up with a disability and who does not meet their educational potential will suffer multiple barriers to personal development and denial of basic life opportunities which others enjoy unhindered.   People with disabilities have the human right to education on an equal basis to people without disabilities.  

Despite the fact that the UNCRPD applies to the whole of the UK, the law on disability in Northern Ireland, including on discrimination in education, is out of step with the law in the rest of the UK, affording lesser protections to people in Northern Ireland.  

The rights of disabled people, and particularly children, within education are steadily regressing unchecked in Northern Ireland.  

In the absence of a local Assembly, the obligation to act to strengthen our disability equality in education laws in line with the UNCRPD Committee Concluding Observations rests with the Westminster Parliament. 

We call upon the Secretary of State for Northern Ireland to take urgent action to: 

· Collect accurate disaggregated data about the number of children in schools in Northern Ireland who have a disability
· Collect data about the numbers of school children in Northern Ireland with disabilities who are registered to mainstream, special units or special schools
· Identify and implement a mechanism to collect data about children with SEN and disabilities who are “informally” not attending school full time
· Forbid and abolish the practice of unlawful informal exclusion of children with SEN and disabilities from schools in Northern Ireland as recommended by the UN Committee on the Rights of the Child in its Concluding Observations of 2016 (para 73(b))
· Resource and arrange comprehensive programmes of training on inclusive education practices for education professionals and for children and young people in Northern Ireland.  
· Commence the right of appeal against suspension from school in Article 33 of the Education and Libraries (NI) Order 2006
· Bring forward measures to enable the Special Educational Needs and Disability Tribunal in Northern Ireland to grant the legal remedy of compensation in cases of unlawful disability discrimination by schools and the Education Authority
· Bring forward legislation to progress disability equality law in Northern Ireland in line with the Equality Act 2010 which applies elsewhere in the UK
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Disability Action 		Telephone: 028 9029 7880
Portside Business Park 	Fax: 028 9029 7881
189 Airport Road West 	Textphone: 028 9029 7882
Belfast 				Email: marketing@disabiliityaction.org
BT9 3ED 				Website: www.disabiliityaction.org
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