



Assignment 1

Legal Process (BMLW 4006)



Olga Bocancea
Student Number: 2232377














Common Law is a body of law that has developed over the years and is still highly relevant today. Before the Norman Conquest, different parts of England were governed by different systems of law. Before the common law, legal traditions were more regional, administration being divided between Wessex, Mercia and the region where Danes lived. While there did exist these different regions, from a legal perspective, the administration of principles was more localised (The Law Academy, 2023)
When William the Conqueror took the English throne in 1066, he settled a well-built central government and began to systematize the law. The representatives of the king were sent out the countryside to inspect local administration and arbitrate in local disputes. When returning to Westminster, they were capable to debate the various characteristics of different parts of the country and by analysing, reject irrational ones and accept the ones that seemed to be balanced and form a logical body of rules. At any time when a new problem of law should be decided, the commitment formed a rule to be followed in all similar cases- called the principle of “stare decisis”, or in English- “let the decision stand”. As a result, was that buy 1250 a common law has been produced, that governed all over the country. It contained many of what are now main points of English law- the fact that murder is a crime for example (Allbon, Kaur Dua, 2021).
One of major elements of common law is the idea of territoriality- the point that the Common Law is universally applicable within a particular region, as the name suggests “common to all”. If a person lives and exist in a named region, the common law will be applied to them (The Law Academy, 2023).
In the Oxford English Dictionary (1933) "common law" is described as "The unwritten law of England, administered by the King's courts, which purports to be derived from ancient usage, and is embodied in the older commentaries and the reports of abridged cases".
Critical to the development of the common law was the creation of the centralized and hierarchical courts which created a legitimate platform to make, adjudicate and uphold laws. According the final report “The civil Courts Structure Review” which was published on 27 July 2016, the final court of appeal is The Supreme Court. The appellate court which is divided in Criminal and Civil division is The Court of Appeal. Serious and complex cases are heard in The High Court. The court which is dealing with civil cases within their geographic area is The County Court. In 2014 was initiate the Family court concerning family cases and has national jurisdiction. The Crown Court deals with serious criminal cases that are transferred from Magistrates’ Court where are tried all less serious criminal cases and some civil ones (Judiciary of England, 2016).
The common law is the law declared by judges derived from custom and precedent. Common Law includes substantive (offence of murder) and procedural rules (court procedure).Common Law is made by judges instead by parliament. Lawyers study the reports of the decided cases and decide the concepts which will be applied by other judges. In applying old concepts to new circumstances, the judges develop the common law to fit the current needs. Parliament may change a common law offence at any time, abolish or replace it with a statutory offence (BBC, 2016).
The UK has the concept of writing standards, or “codification embedded” in regulations. But there is also the principle of Common law which have deep roots over the centuries. This law institute “precedence” and it is influenced by court hierarchy. May be also viewed as law system where the influence of the Judge and Judiciary is above the state represented by Parliament (Granger [E18006] ).
Codification- reposition and replace previous statutes and case decision. Public demand for written laws can be detected to the beginning of recorded history. Around 2210 was promulgated a written code and in eighteen century a monarch in Babylonia codified first laws. Roman and Ancient Greek civilisations pursued the practice of codification even though written codes were not all the time helpful. On the sixth century, emperor Justinian I completed the codification of its laws. The Code of Justinian, known as Body of Civil Laws became the legal authority in Rome and was the landmark in Legal history serving as base for modern Civil Law system (Stewart, 2006). “Civil law systems—based on comprehensive codes—were installed in such countries as Germany, France, Austria, Switzerland, Italy, Japan, and Spain. Common law systems—based on case precedents—developed in England, South Africa, and Australia. Jurisprudence in colonial America was based on the English common law system” (Stewart, 2006). 
On common law, legal system is identified by case law which is the law made by judges along decision of court, when civil law is based on codified principles into a trackable system which set out the primary source of law. Civil law is based all the time on Constitution as an example we have Spain where Spanish Constitution of 1978 is the supreme law, what we don`t trace on common law system in the UK where we do not have a written Constitution. The United Kingdom can be described as a parliamentary democracy under a constitutional monarchy, when Spain is a parliamentary monarchy based on parliamentary representation (BBC, no date). In common law the precedents are used to control on future or present cases, when in civil law they are used only to decide administrative of constitutional court matters. The Spanish Civil Code delineate the primary sources of Law: “The Sources of the Spanish Legal System are statutes, customary laws and general principles of Laws” (Legal Resources, no date). The main sources of UK law are the Legislation, the Case Law, the European Union Law and European Convention of Human Rights (Halsbury's Laws of England).The role of lawyers in civil law is inquisitorial. Judged are declared as” investigators” because they ask questions and demand evidence. Lawyers have a less primary role, but they still represent the interests of their clients. In contrast, in common law, lawyers make presentation to the judge based on the evidence they have collected and interrogate the witnesses. The approach in common law is adversarial, so both sides dispute each other to prove their cases before a judge who mediate the process and gives sentence. Both systems have similar sources of law, both have case law, they approach regulation and resolve issues (Diffen, 2023).
We can certainly confirm that English legal system is based upon common law, as there are a couple of breaking cases that defined it. The case of Proclamation [1610] where Edward Coke adhered that King James I could not prohibit new buildings in London without Parliament support, decided one of the fundamental principles of UK constitution: Parliamentary Sovereignty. The case Entick v Carrington [1765] first defined the context “no man is above the law”( Entick v Carrington [1558-1774] All ER Rep 41). We can also underline the case Worlledge v Manning [1786] in which was shaped the legal understanding of private property rights. First law case that have established the notion of reasonable person in law it was Vaughan v Menlove [1835-42] All ER Rep 156.An important example is the case Carlill v Carbolic Smoke Ball Co [1893] 1 QB 256, [1891-94] All ER Rep 127, 67 LT 837 where was discussed they key points of a law contract containing offer and acceptance and marking the shape of UK law until present. The case which laid the foundation of the modern law negligence, outlining principles of duty care is M'Alister (or Donoghue) v Stevenson [1932] AC 562, [1932] All ER Rep 1, 147 LT 281, 1932 SC (HL) 31.
We can conclude that common law in the UK is a system formed on the idea of irrevocable judicial precedent. It contains the body of law that progressed over the years, based on court decisions and custom. The law derive from the legislative branch of government and the precedents set by higher courts are binding on lower courts. English law controls a common law system where judgements and settlements made in the courts are considered the main source of law.
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