Equality Act 2010

Per ACAS, fairness in the workplace is a vital part of a successful business or public body. It is supported by the law - the Equality Act 2010.
It also makes good business sense in running and developing an organisation.
The aim of the Equality Act is to improve equal job opportunities and fairness for employees and job applicants. Organisations should have policies in place so these outcomes happen and, just as importantly, to prevent discrimination.
Under the Act, it is unlawful to discriminate against people at work because of nine areas termed in the legislation as protected characteristics:
· age
· disability
· gender reassignment
· marriage and civil partnership
· pregnancy and maternity
· race
· religion or belief
· sex
· sexual orientation.

Equality has many definitions.
Some people refer to Equal Opportunities, Diversity, Fairness, Dignity or maybe Respect instead - they all mean the same thing in practice.
It is about treating and respecting other people in the way that you would expect them to treat and respect you as an individual.

EHRC (Equality and Human Rights Commission):  
· Equality is about ensuring that every individual has an equal opportunity to make the most of their lives and talents. 
· Removing barriers
· Utilising all our talent
· Providing fair access
· Combatting discrimination
· Creating a level playing field for all

Public Sector Equality Duty (under the Equality Act 2010)
The key principles are that:
· discrimination is eliminated
· equality of opportunity is advanced
· good relations between different people are fostered

Direct discrimination
Direct discrimination occurs when a person treats another less favourably than they treat or would treat others because of a protected characteristic.
 
Direct discrimination is generally unlawful. However, it may be lawful in the following circumstances:
 
· where the protected characteristic is age, and the less favourable treatment can be justified as a proportionate means of achieving a legitimate aim;
· in relation to the protected characteristic of disability, where a disabled person is treated more favourably than a non-disabled person;
· where the Act provides an express exception which permits directly discriminatory treatment that would otherwise be unlawful (i.e. Positive Action, Genuine Occupational Requirement).

Indirect Discrimination
Indirect discrimination may occur when an employer applies an apparently neutral provision, criterion or practice which puts workers sharing a protected characteristic at a particular disadvantage.  
 
For indirect discrimination to take place, four requirements must be met:
 
(i) the employer applies (or would apply) the provision, criterion or practice equally to everyone within the relevant group including a particular worker; 
(ii) the provision, criterion or practice puts, or would put, people who share the worker’s protected characteristic at a particular disadvantage when compared with people who do not have that characteristic;
(iii) the provision, criterion or practice puts, or would put, the worker at that disadvantage; and
(iv) the employer cannot show that the provision, criterion or practice is a proportionate means of achieving a legitimate aim.
PCP = is not defined by the EA 2010 but it should be construed widely so as to include, for example, any formal or informal policies, rules, practices, arrangements, criteria, conditions, prerequisites, qualifications or provisions. A PCP may also include decisions to do something in the future – such as a policy or criterion that has not yet been applied – as well as a ‘one-off’ or discretionary decision.
The PCP must be applied to everyone in the relevant group, whether or not they have the protected characteristic in question. On the face of it, the PCP must be neutral. If it is not neutral in this way, but expressly applies to people with a specific protected characteristic, it is likely to amount to direct discrimination.
The Act also requires that it puts or would put the particular worker at that disadvantage. This allows challenges to PCPs which have not yet been applied but which would have a discriminatory effect if they were.
However, for a claim of indirect discrimination to succeed, the worker must show that they would experience a disadvantage if the provision, criterion or practice were applied to them.
Disadvantage’ is not defined by the EA 2010. It could include denial of an opportunity or choice, deterrence, rejection or exclusion.
Indirect discrimination is unlawful, even where the discriminatory effect of the PCP is not intentional, unless it can be objectively justified.
If the person applying a PCP can show that it is ‘a proportionate means of achieving a legitimate aim’, then it will not amount to indirect discrimination. This is often known as the ‘objective justification’ test. 
The question of whether the PCP is a proportionate means of achieving a legitimate aim should be approached in two stages:  
(i) Is the aim of the PCP legal and non-discriminatory, and one that represents a real, objective consideration? 
(ii) If the aim is legitimate, is the means of achieving it proportionate – that is, appropriate and necessary in all the circumstances?
Discrimination by Association and Perception
Per ACAS:
Associative discrimination comes about when someone is treated unfavourably on the basis of another person's protected characteristic.
For example, a candidate who has been told she is getting a job is suddenly deselected after revealing she has a severely disabled child with complicated care arrangements. The withdrawal of the job offer could amount to discrimination because of her association with a disabled person (disability being a protected characteristic).
Discrimination by association doesn't apply to all protected characteristics. Marriage and civil partnership, and pregnancy and maternity are not covered by the legislation.
Nor does it apply to instances of indirect discrimination by association - it has to be direct. However, legal experts have pointed to developments in the European Court of Justice which suggest that this is an area that could change.
Discrimination by perception
When someone is treated unfavourably because others believe they have a protected characteristic, even though in reality they don't have it, it is perceptive discrimination.
A possible example of this is an employee who is rejected for promotion to a supermarket buying team that sources wines, because he has an Arabic name. The employer has assumed that he is a Muslim and won't want to deal with alcohol.
This could be considered discrimination by perception, whether or not the employee is a Muslim.
As with associative discrimination, perceptive discrimination does not apply to marriage and civil partnership, nor pregnancy and maternity, and it must be direct discrimination.
Bullying and Harassment
Bullying and harassment means any unwanted behaviour that makes someone feel intimidated, degraded, humiliated or offended. It is not necessarily always obvious or apparent to others, and may happen in the workplace without an employer's awareness. Harassment is covered by the EA 2010, bullying is not (it does not have statutory protection, per se).


Some example case authorities under the EA 2010
RCT Council (2008)
· Fourteen-year-old Sikh girl wins High Court battle to wear religious bangle at school (2008).
· Kara - a bracelet worn as an expression of faith in the Sikh religion.
· Aberdare Girls’ School had a policy banning jewellery other than wristwatches and ear studs.
· RCT Council not liable as they had issued guidance to all schools, therefore the school was itself liable for court costs etc.
· The result?  They were awarded £170,000

Eweida v British Airways plc [2010] EWCA Civ 80 
A British Airways employee working at Heathrow airport was suspended (and then reinstated) for wearing a Christian cross. In 2008 she lost her employment tribunal claim for religious discrimination. She appealed to the Employment Appeal Tribunal, which upheld the tribunal decision. She claimed she lost approximately £3,500 in wages during the three month suspension before British Airways changed its uniform policy to allow all religious symbols to be worn openly. The case was referred to the European Court of Human Rights (ECHR) and combined with the three other cases. The ECHR found the UK had failed to protect a worker’s right to manifest religion because whilst the airline’s aim of protecting its image was legitimate, there was no evidence that wearing religious clothing or symbols had a negative impact on its brand. This seems to contradict with the EU position in the Achbida case which decided that banning Islamic headscarves at work was legitimate to protect the employer's image. For further information, see the related FAQ on how an employer can decide if an employee's actions or behaviours are required by their religion.
Azmi v Kirklees Metropolitan Borough Council [2007] IRLR 484, EAT 
The Employment Appeal Tribunal held that it was legitimate for a school to require a Muslim teaching assistant to remove her veil while in class as although this was indirectly discriminatory it was a proportionate means of achieving a legitimate aim which was interacting with and educating the children.
Begum v Pedagogy Auras UK Ltd t/a Barley Lane Montessori Day Nursery (unreported, UKEAT/0309/13 22 May 2015, EAT) 
A nursery assistant wore a jilbab, a flowing outer garment which extended from neck to the floor. At her interview, she was asked if she could wear a slightly shorter garment for work, as the longer jilbab was seen as a trip-hazard.
The nursery assistant complained of religious discrimination. The EAT held that the provision, criterion or practice in relating to dress did not put Muslim women at a disadvantage. There was no evidence of a religious requirement to wear a longer floor-length garment, instead of a shorter ankle-length jilbab which would have been acceptable. Alternatively, if the requirement did put Muslim women at a disadvantage, it was justified anyway.
Unconscious Bias
We are all programmed to subconsciously categorise others, make prejudiced judgements and jump to conclusions. 
Bias is an inclination or prejudice for or against a person or group, especially in a way that is considered to be unfair. 
Bias favours ‘in-groups’ (people who we perceive to be like us) and disadvantages ‘out-groups’ (those who are very different to us, or with whom we do not identify). 
The human tendency to be biased is a natural result of evolution and has developed over many thousands of years. This natural tendency is further reinforced through a process of continual socialisation.
When unconscious bias comes into play, our decisions may not be as robust and objective as we believe them to be. These irrational, bias- based decisions and behaviour can prevent colleagues from performing at their best. 
Bias can creep into any situation where individuals have the power to influence outcomes through their decisions and action. So there are important implications for recruitment, people development, performance management, workforce retention, and leadership. 
In law it is not necessary to prove intention to establish discrimination liability. So long as a probable case is made, tribunals can infer subconscious prejudice resulting in discrimination, particularly if other indicators such as recruitment monitoring show a tendency for or against a particular group.
Implicit association: We have a tendency to believe that all people in a certain group have the same attributes because it’s an easy way to process information. Sometimes we realise we are doing this, but often we don’t. 
 Affinity bias: We often automatically favour others with whom we share certain characteristics, behaviours or experiences – those who belong to our ‘in-group’. There is much evidence to show the power of affinity bias in recruitment or people management situations. 
 Self-fulfilling prophecy: Our actions and decisions are often (unintentionally) tailored to confirm our hidden biases. So, if we feel negatively about young people (for example) we may subconsciously be on the look-out for something that will justify our bias. 
The unconscious organisation: Deep-seated organisational habits, values and norms, and ‘the way we do things round here’ can have an enormous influence on employee behaviours and morale. It’s fine if you fit in and go along with these values, but if you see things differently it is really hard to challenge them when they are in the ‘organisational unconscious’. 
It can be tricky to override your unconscious biases when you are not aware of them. But the starting point is to accept that in general terms we are all likely to be biased in some respects, and that this will affect our actions and decisions. We should not feel guilty, but accept responsibility for monitoring our own behaviours: 
Positive Action Statements 
Example in a recruitment exercise / job advert:
“The Company is committed to supporting and promoting equality and diversity in all of its practices and activities. We aim to establish an inclusive environment and welcome diverse applications from the following protected characteristics: age, disability, ethnicity, gender identity, marriage and civil partnership, pregnancy and maternity, religion and belief, sex (gender), sexual orientation. The Company has an under-representation of men/ women in the areas of [xxx], so would particularly encourage applications from these backgrounds. Appointments will always be made on merit.

Further helpful reading
CIPD:
Podcast Articles, Factsheets and Case updates:
https://www.cipd.co.uk/news-views/cipd-voice/issue-7/workplace-gender-equality 
https://www.cipd.co.uk/news-views/cipd-voice/issue-19/gender-recognition
https://www.cipd.co.uk/knowledge/fundamentals/emp-law/sexual-orientation-discrimination/questions 
https://www.cipd.co.uk/knowledge/fundamentals/emp-law/race-discrimination/cases
https://www.cipd.co.uk/knowledge/fundamentals/emp-law/age-discrimination/cases
https://www.cipd.co.uk/knowledge/fundamentals/emp-law/disability-discrimination/cases
https://www.cipd.co.uk/knowledge/fundamentals/emp-law/harassment/cases

Government:
https://www.gov.uk/government/organisations/equality-and-human-rights-commission
https://www.gov.uk/guidance/equality-act-2010-guidance

ACAS:
https://www.acas.org.uk/index.aspx?articleid=1864
https://youtu.be/pxkC8A648JA 
https://youtu.be/1kxlEsHJ_CQ

Acas Publications
1. Equality and discrimination: understand the basics pdf [331kb] 
This guide outlines the basics of what employers of all sizes, managers, employees and their representatives must and should do to make their workplaces a fair environment and comply with equality legislation.
1. Discrimination: what to do if it happens pdf [335kb] 
This guide outlines the basics of what employers of all sizes, managers, and employees and their representatives must and should do when discrimination happens or is alleged within the workplace.
1. Prevent discrimination: support equality pdf [404kb] 
This guide is helpful for employers, managers, employee representatives and employees in their role in promoting equality and diversity, and preventing discrimination.
1. Equality policy template word [37kb] 
Equality policy template
1. Equality and diversity monitoring form template word [54kb] 
Equality and diversity monitoring form template

EHRC Report 2018
Is Britain Fairer? 
https://www.equalityhumanrights.com/en/britain-fairer 
This is an advance pre-publication draft. The report will be finalised when it is laid before Parliament.
This is the most comprehensive review of how Britain is performing on equality and human rights.
It looks across all areas of life, including:
· Education
· Work
· living standards
· Health
· justice and security
· participation in society
Wales Report – Is Wales Fairer?
[bookmark: _GoBack]https://www.equalityhumanrights.com/en/publication-download/wales-fairer-2018 






