Are Non-human Animals Deserving of Justice?
In order to answer the question ‘Are non-human animals deserving of justice?’, we must first turn to the word justice. John Rawls, famous for his work ‘The Theory of Justice[footnoteRef:1]’, puts forward the theory that justice is a narrower field of morality, and that it only applies to humans. This is because only humans can enter into a contract and are capable of moral agency[footnoteRef:2], hence the name of his theory, contractarianism. Moral agents are defined as those who have “a capacity for a sense of justice and for a conception of the good[footnoteRef:3]”, and since it is commonly assumed that animals do not have a sense of justice or a conception of the good, they are excluded from being those who can benefit from distributive justice[footnoteRef:4]. Rebekah Humphreys and Robin Attfield explain further: [1:  John Rawls, A Theory of Justice, Harvard: Harvard University Press, (1971).]  [2:  Rebekah Humphreys, Robin Attfield, ‘Justice and Non-Human Animals’, Bangladesh Journal of Bioethics, Vol 7, Iss 3, (2016), Pg. 2.]  [3:  Rebekah Humphreys, Robin Attfield, ‘Justice and Non-Human Animals’, Bangladesh Journal of Bioethics, Vol 7, Iss 3, (2016), Pg. 4.]  [4:  IBID.] 

Rawls’s contractarianism excludes animals from deserving fair treatment on the basis that they are unable to enter into a contract, whereby questions of justice are answered by those who are rational in their decision-making, and can make deliberations behind ‘a veil of ignorance’... For Rawls, only humans can be included in the sphere of justice, humans being the only species capable of moral agency. Moral agents are defined as those persons who have ‘a capacity for a sense of justice and for a conception of the good’... given that animals lack a sense of justice, they are excluded from being beneficiaries of principles of justice[footnoteRef:5].  [5:  Rebekah Humphreys, Robin Attfield, ‘Justice and Non-Human Animals’, Bangladesh Journal of Bioethics, Vol 7, Iss 3, (2016), Pg. 4.] 

	Why is it that we assume animals do not have a capacity for a sense of justice or a conception of good?  Even if this were proven the case, why is it that only those who do have these faculties are considered worthy of justice? One might argue that this seems a very selfish, human serving system, created by humans, for humans. Is it just for us to abuse our position like this just because we do possess these faculties? Or should the very fact that we possess these faculties and other creatures do not, require that we use them to serve those creatures more vulnerable from harm because they do not possess them? In this essay I will attempt to answer these questions. 
Rawls’ theory of justice is problematic because it assumes that all human beings are rational moral agents, whereas in reality this is not the case. One might think of persons who are severely disabled and lack a capacity for a sense of justice, or the severely mentally ill, or new-born babies. Are these not worthy of receiving distributive justice? Most would agree that these persons are just as worthy of receiving justice as a fully capable moral agent is. Another theory of justice comes from Möllendorf:
“Duties of justice are a subset of all moral duties. Justice is not the whole of morality; its objects and scope are narrower. In order for one to be bound by a duty of justice to another, that other must be the right sort of thing and must be in the right relation to the one bound[footnoteRef:6]” [6:  Darrell Möllendorf, Cosmopolitan Justice, New York: Routledge, (2018), Pg. 31.] 


Rebekah Humphreys and Robin Attfield explain these ‘right sorts of things’ as moral persons and the right kind of relationship as associates in social and political activities[footnoteRef:7]. If we are to follow this line of reasoning, then that would exclude humans with severe disabilities from being beneficiaries of justice, since they cannot be our associates in political activities, and in some cases in social activities too. It would also exclude much of the mentally ill from receiving justice, and one might argue that new-born human babies are not capable moral agents either, and so this theory would also label them as not worthy of receiving justice. Most would agree that no rational human being would agree to these terms for the disabled, mentally ill or for babies, however these are the very terms used to exclude animals from being worthy to receive justice.  [7:  Rebekah Humphreys, Robin Attfield, ‘Justice and Non-Human Animals’, Bangladesh Journal of Bioethics, Vol 7, Iss 3, (2016), Pg. 2.] 

Peter Singer calls this Speciesism. Singer argues that just as discrimination against the black community is racist, against women is sexist, against animals it is speciesist. He says that if we are to base equality on genetics or on some ability, there will always be scientifically verifiable differences between blacks and whites and men and women, and this would then give a justification to those who would like to perpetuate discrimination. Singer says about equality between people:
The appropriate response to those who claim to have found evidence of genetically-based differences in ability between the races or sexes is not to stick to the belief that the genetic explanation must be wrong, whatever evidence to the contrary may turn up: instead we should make it quite clear that the claim to equality does not depend on intelligence, moral capacity, physical strength, or similar matters of fact. Equality is a moral ideal, not a simple assertion of fact. There is no logically compelling reason for assuming that a factual difference in ability between two people justifies any difference in the amount of consideration we give to satisfying their needs and interests. The principle of the equality of human beings is not a description of an alleged actual equality among humans: it is a prescription of how we should treat humans[footnoteRef:8].  [8:  Peter Singer, ‘All Animals Are Equal’, in, Animal Rights and Human Obligations, Ed. by TOM REGAN & PETER SINGER, New Jersey: Prentice-Hall, (1989), Pgs. 148- 162.] 


Rather than base equality off of ability, Singer suggests that equality is actually about ‘equal concern for interests[footnoteRef:9]’. Like us, animals have a similar interest of not suffering; like us they can feel pleasure and pain. Therefore, their interests should be given equal consideration. If we base equality off of an equal consideration of not enduring suffering or pain, then this means everyone- animals and humans of all genders and races, are treated fairly. Returning to Rawls’ theory of justice; if we were to base a theory of justice not on the capability for moral agency or a conception of good but rather on the protection of common interests, such as not suffering, then this would allow animals to be beneficiaries of justice.  [9:  IBID.] 

Rawls’ theory of justice seems to benefit human beings exceptionally more than any other species. This is primarily because Rawls’ was a Liberalist. Liberalism asserts that a human being may do anything as long as his actions do not harm another human being. Although Rawls does suggest that concern for animals is necessary under the umbrella of morality and duties of compassion, seen as weaker than and separate to justice[footnoteRef:10], this concern is entirely voluntary under the Liberal regime and left to be determined by the desires of individuals. This makes animals vulnerable to mistreatment by humans under this anthropocentric theory. Again, Humphreys and Attfield attest: [10:  Rebekah Humphreys, Robin Attfield, ‘Justice and Non-Human Animals’, Bangladesh Journal of Bioethics, Vol 7, Iss 3, (2016), Pg. 2.] 

Indeed, the seriousness many philosophers attach to matters of justice compared to other moral matters is expressed by Mary Midgley when she states that ‘if one concentrates one’s attention on justice, everything outside it begins to look slight and optional. The boundary of justice becomes that of morality itself. Duties like mercy and compassion then begin to seem like mere matters of taste, aesthetic preference, luxuries, delightful and desirable no doubt in times of leisure, but not serious’[footnoteRef:11]. [11:  IBID.] 


The very fact that we as humans poses faculties such as moral agency, a sense of justice and a conception of the good that animals potentially do not, or at least, do not in the same way as we do, could suggest that we ought to have a theory of justice with animals specifically in mind, as well as other groups that are vulnerable because they lack these faculties, and we ought to use our moral agency and conception of justice to serve and protect them and their interests. This seems both the just and the moral thing to do. 

Historically, bringing a theological perspective to our treatment of animals has looked like focusing on the accounts of the book of Genesis where God creates mankind in His own image and delegates responsibility to them over the earth and the creatures therein. The account reads: 
God blessed them (mankind), saying to them, "Be fruitful, fill the earth and subdue (or "have dominion over") it. Be masters of the fish of the sea, the birds of heaven and all the living creatures that move on earth" (Gen 1:28-29).
This passage has long been used to justify using animals at our convenience and may even underpin theories like Rawls’ contractarianism and his theory of justice. However, taking this passage alone out of the context of the rest of Scripture gives a misleading picture of God’s intent. God’s attitude towards all He’s made is seen consistently throughout the Bible as Kingly, compassionate and loving, not least to animals. Jesus says of His Father: 
Are not two sparrows sold for a penny? Yet not one of them will fall to the ground outside your Father's care. (Matt 10:29).

The Old Testament is filled with commands on how humans should treat animals, and all of them are so that the animals are protected. For example, the Sabbath day, which is a day on which God commands that no work may be done in order that people may rest, is also specifically for animals: 
Six days you shall do your work, but on the seventh day you shall rest; that your ox and your ass may have rest …the seventh day is a sabbath to the Lord your God; in it you shall not do any work, you, or your son … or your ox, or your ass, or any of your cattle” (Exodus 23:12, Deuteronomy 5:14).

Rose Zuzworsky in her article “From the market place to the dinner plate: the economy, theology and factory farming[footnoteRef:12]” says that God’s treatment for all that He has made shows His Kingly nature, meaning that although He is highest in authority, He does not Lord it over creation and treat unfairly all that He has made, but rather rules as a noble King with compassion, love, graciousness and kindness. The calling of a King is a lifetime of service dedicated to the needs and interests of his subjects, and Zuzworsky suggests that this is how God treats creation[footnoteRef:13]. She argues that in making human beings in His image, God delegated this Kingly responsibility to us, and just like the reality of rulership, this can and has been abused: [12: Rose Zuzworsky, ‘From the Marketplace to the Dinner Plate: The Economy, Theology, and Factory Farming’, Journal of Business Ethics , Vol. 29, No. 1/2, (2001).]  [13:  Rose Zuzworsky, ‘From the Marketplace to the Dinner Plate: The Economy, Theology, and Factory Farming’, Journal of Business Ethics , Vol. 29, No. 1/2, (2001), Pg. 181.] 

Jesuit biblical scholar Robert Murray has also examined the meaning of these same Genesis passages to shed light on the issue of unnecessary animal suffering. How ought Genesis to be interpreted in explaining how human beings should act in their relationship to other creatures? Here Murray takes a more nuanced approached 
to the scripture passages quoted above, and finds therein a basis for a different kind of treatment of animals by human beings. According to Murray, God's actions in the entire first creation account depict royal qualities which celebrate the Creator as King. In turn, human beings as made in the image of such a God means that "humankind, in both its sexes, is in a vice regal relationship to God." Human beings made in the image of God, then, fits a "kingly pattern" in which humans are assigned the ideals of that pattern: not tyranny or arbitrary manipulation and exploitation of subjects, but a rule governed by justice, mercy and true concern for the welfare of all[footnoteRef:14].  [14:  IBID.] 


Returning to the aforementioned Genesis passage, the phrase have dominion over is most likely what has been used to suggest we may treat animals as we wish. However, the Hebrew word for have dominion, ‘rada’, is used many times in the later book of Leviticus and each time God says that the Israelites may not rada, or rule, with rigour, but they must rule with a fear of God, knowing that they’re every action is accountable to Him and that there will be consequences for abusing their authority[footnoteRef:15]. Likewise, Proverbs 12:10 says this: [15:  Blue letter Bible, Blue Letter Bible, https://www.blueletterbible.org/, [accessed on 01.05.21 at15:00].] 

The righteous care for the needs of their animals, but the kindest acts of the wicked are cruel.

Thus, there is a strong basis to argue from a theological standpoint that since we possess Godly attributes, such as a sense of justice and a conception of the good and are capable moral agents, it is our just duty to use these attributes to protect the interests of the creation and creatures that have been entrusted to our care. Our theory of justice should not serve only ourselves, but those who will be affected by our freedom. Peter Singer puts it this way:
If we wish to avoid being numbered amongst the oppressors, we must be prepared to re-think even our most fundamental attitudes. We need to consider them from the point of view of those most disadvantaged by our attitudes, and the practices that follow from these attitudes. If we can make this unaccustomed mental switch we may discover a pattern in our attitudes and practices that consistently operates so as to benefit one group—usually the one to which we ourselves belong—at the expense of another. In this way we may come to see that there is a case for a new liberation movement.

In conclusion, Rawls’ theory of justice unfairly excludes animals from being beneficiaries of distributive justice when they have like interests that would benefit from being protected by principles of justice, such as the interest of not suffering. It is not certain that they are incapable of a sense of justice and a conception of the good, and even if this were proven true, there is no rational basis to conclude that this should exclude them from being beneficiaries of justice, since this reasoning would also lead us to conclude that vulnerable humans without moral agency are also to be excluded from being beneficiaries of justice. There is a strong theological basis for the protection of animal welfare and the inclusion of animals and indeed all creation as being beneficiaries of justice. 
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