The presented scenario seeks to determine the potential of litigation against Elijah’s employers (defendant 1) alongside the hospital in which he then presented himself (defendant 2). The following response will investigate the extent of the defendant’s liability chronologically by establishing a legal basis followed by a scenario specific analysis. This will be completed by considering the common law duty of care, statutory duty of care, employers’ liability, personal liability, contractual duty, vicarious liability alongside some corresponding defences that may be relied upon.

In order to be make a claim, a duty of care must first be established and then breached as confirmed by Donoghue v Stevenson (1932). Negligence is further defined in Blyth v Birmingham Waterworks (1856) as the failure to complete the actions of a reasonable person. This definition is typically demonstrated today as the three-stage test established in Caparo Industries Plc v Dickman (1990). The principles of a further case, The Nicholas H (Marc Rich & Co v Bishops Rock Marine) (1995) further reinforce the applicable test by Caparo, with the additional recognition of relevant public policy. The two cases provide that common law duty of care can be established after satisfying the foreseeability of the injury (demonstrated in Topp v London Country Bus (1993)), proximity of the parties (as set out in Bourhill v Young (1947)), and fairness (defined in Sumner v Colborne (2018)) with consideration of any corresponding public policy. 

In Elijah's case, it would be reasonable to infer that both defendants could owe a common law duty of care which may translate to a breach. This is maintained for defendant 1 by Costello v Chief Constable of Northumbria Police (1998) which found employment as a factor which implicitly forms a duty of care. It could be maintained for defendant 2 under Anns v Merton London Borough (1978) if the individual dismissing Elijah in the scenario was a healthcare professional because Anns provides that a duty of care is assumed in instances where harm can be expected as a consequence of negligence. As the scenario does not state this explicitly, the Caparo test can be applied. It is feasible to accept that hospital staff witnessing Elijah’s has a potentially proximate relationship to Elijah and this is supported by Darnley v Croydon Health Services (2018) whereby it was confirmed that those involved in the running of a hospital could be personally liable and owe a duty of care. However, the scenario references a claim against the hospital and not an individual, this could be brought by vicarious liability (VC).  

VC is described within Lister v Hesley Hall Ltd (2002) as an employer being found liable for the torts of an employee despite not being directly at fault. The methods for establishing VC are confirmed in Ready Mixed Concrete v Minister of Pensions (1968) which states there is no definitive test and all factors are considered. An example of VC in clinical negligence is seen in Breakingbury v Croad (2021) which found a practice owner responsible for the negligence of two self-employed practice members. It is therefore reasonable that defendant 2 could be liable as a hospital. Furthermore, is also feasible to assume that Elijah’s injury was foreseeable for defendant 2 as medical advice relies upon human interaction which is open to error. Finally, it must be fair to impose a duty of care, this allows for situational discretion in court and will be presumed in accordance with X (Minors) v Bedfordshire County Council (1995). These factors suggest that a common law duty of care may be applied for both defendants. Nevertheless, a breach must next be established for a claim to be pursued.

 An employee is defined under (s230.1) of the Employment Rights Act 1996 (ERA) as an individual who is within or admitted under an employment contract, said contract may be implied by the courts. An employer is defined under (s230.4) ERA as the individual(s) who employ the referenced employee or worker. There are differences in the expected and owed responsibilities of an employee versus a worker. However, in Kickabout Productions Limited v The Commissioners for HMRC (2022) the courts recognised that the differentiation of these terms is multi-faceted and cannot be confined exclusively by the categories provided in ERA. Defendant 1 is referenced throughout the scenario as Elijah’s employer. Therefore, it is reasonable to draw inference that the correct provisions of employment are in place and Elijah can be considered an employee for the following analysis of defendant 1’s liability. There is industry specific statute which can be used to govern safety at work (for example the Mineral Workings (Offshore Installations) Act (1971)) However, the industry is unspecified so the analysis will be based upon general employment including the common law alongside statutory duties.


The predominant statute on employers’ liability is The Health and Safety at Work etc. Act (1974) (HSW). This act is reinforced by The Health and Safety at Work Regulations (1999), Unfortunately, these regulations are subject to an exclusion to civil proceedings under section 22 so will not be considered. The statute governing employer’s liability is often concurrent with common law. This is evidenced in the case of Wilson & Clyde Coal Co Ltd v English (1938) whereby the responsibilities of employers as specified in HSW virtually correspond with each other. (s.2a) provides that employers must where r viable maintain and ensure the safety of all systems of work. This section is difficult to underpin as covers a vast number of systems for differing roles. A general example is seen in Speed v Thomas & Co Ltd (1943) whereby the court established that any given system of work should have a hazard free physical layout, sufficient warnings and danger notices and have regular updates for alternate circumstances which may arise. A relevant ruling is seen in Pape v Cumbria County Council (1992) which found that employees must always be warned of known dangers. This is further supported by Bax v Slough Metals (1973) which found that even in instances where warning is provided and unheeded, employers can still be held liable for injury if the risk is then forgotten or not handled sufficiently. 

There is no referenced system of work to fully conclude a breach of HSW (s.2a) nonetheless, Elijah could use the principles of Bex against defendant 1 to afford the court the decision of whether the warning used was appropriate. Furthermore, statutory instruments such as the Health and Safety (Safety Signs and Signals) Regulations (1996) (HSSS) could aid this principle, the regulations cannot form a breach in the court but could function as evidence if a breach of HSW (s.2a) is found. HSSS (s 2.2.1) states that sufficient signage must be provided when signalling a potential danger. As well as provisions on design and colour of the sign, HSSS (s5.2) explains that poor design, placement or functioning of signage adversely impacts its effectiveness. To rebut, defendant 1 may negate a breach by referencing their use of warning as seen in Pape if all required provisions are met. Furthermore, HSW (s.7) provides that employees must take adequate care for their own safety, in walking whilst distracted and overlooking the warning Elijah could have failed to do this. Defendant 1 may also reference Bourne Leisure Ltd v Marsden (2009) which highlights that a claimant must take reasonable care in their actions. Alternatively, contributory negligence may be utilised. This partial defence is placed within (s1.1) Law Reform (Contributory Negligence) Act (1945) stating that that when the claimant suffers harm from own faults alongside others, the provision of damages will be lessened to reflect the circumstances. Barnett v Ministry of Defence (1995) categorises the defence as variable, taking in to account all circumstances. The case of Capps v Miller (1989) reinforces that this defence is unlikely to detriment Elijah’s prospects of a case against defendant 1 but could lessen damages.

 HSW (S.2b) provides that employers must prevent risks connecting to the usage and transport of materials. The handling of equipment is also covered through the Employers Liability (Defective Equipment) Act (1969) and cases such as Knowles v Liverpool County Council (1993) which all confirm that materials in use during employment must avoid risk where practicable. (S2.c) expects employers to provide sufficient training and/or supervision to ensure staff competency. This is demonstrated in Hudson v Ridge Manufacturing Co Ltd (1957) which found that even when an employee has acted improperly it is for the employer to prevent harm, this factor also holds potential for claims through VL. This is useful for Elijah’s claim prospects as the scenario does not depict who enacted the warning, (S2.d) requires provision of a safe means of access to any areas requiring entrance or exit by the employee. This is exampled in the case of PRP Architects v Reid (2006) whereby the claimant become injured following the use of a lift whilst exiting work. This suggests that employees do not need to be undertaking their duties to hold an employer liable for injury.

 HSW (S.2e) states that a safe workplace and satisfactory welfare facilities must be provided. Application of this can be seen in Latimer v AEC Ltd (1953) which found that the expected standard of a workplace is that of a cautious employer. Despite this, the case also found that employers cannot be expected to protect against unexpected factors thus suggesting a lessened pressure on employers. However, in General Cleaning Contractors v Christmas (1954) and Cook v Square D Ltd (1992) the courts emphasised that expectations of a safe workplace are heightened when there is a known risk to safety. Dependant 1 may be liable for a breach under HSW (s.2e). This is because of the clear hazard posed by the boxes. Moreover, there was a definite awareness of the risk due to the placement of a warning. This could potentially heighten the responsibilities of defendant 1 due to the principals of Cook and Christmas. Further still, the party placing the warning need not be defendant 1, they may still be held liable through VL if the warning was placed by another employee. The scenario does not provide reference to Elijah’s employment contract, but it is unlikely to impact the liability placed upon defendant 1 due to the case of Johnstone v Bloomsbury Health Authority (1992) whereby the court found that contract terms cannot be used to negate an employer’s duties. 

Although a duty of care is established by defendant 2, concluding a breach is subject to different factors in comparison to defendant 1. As it is not specified whether the initial advice was provided by a professional, this will be addressed without reference to professional standards. A potential breach could be satisfied within the Initial advice provided and failure to foresee the risk. This is supported by the aforementioned case of Darnley (2018) as the case established that defendant 1 could be held liable through VL for the actions of non-medical employees. Despite this, Issues arise when the element of causation is considered. To establish factual causation, the ‘but for’ test is utilised as demonstrated in Cork v Kirby Maclean Ltd (1952). This principle queries that if not for the defendant’s actions, would the harm have taken place? In the case of Elijah, defendant 2 is unlikely to satisfy the but for test and consequently, there is a lessened chance of a claim against defendant 2. It is evident in the scenario that had Elijah not been dismissed by the hospital the injury would still have occurred, the outcome would not differ. This is evidenced further in Performance Cars Ltd v Abraham (1962) which established that in situations where successive events occur, the first event is legally responsible. This is reinforced in the case of Webb v Barclays Bank and Portsmouth Hospitals Trust (2001) which states that the original source of the injury must settle the compensation of the claimant asides instances where the treatment was ‘grossly negligent’. There is no reference to a differing outcome of the treatment provided from defendant 2 and no reference to any lasting injuries explicitly caused by the delay. Therefore, it is reasonable to conclude that defendant 1 did not act in gross negligence. 

In closing, Elijah could potentially bring a claim against defendant 1. This is due to the potential of multiple breaches of statutory duty which could likely be supported by the common law precedence. However, in order to soundly establish the breaches demonstrated, further detail would be required and considered. Elements such as an employment contract, an industry of work and further detail on the warning in place could strengthen Elijah’s prospects of a case against defendant 1 by providing insight into potential breaches of defendant 1’s statutory obligation to provide a safe workplace for Elijah. Elijah is unlikely to be able to bring a claim against defendant 2 due to a break in the chain of factual causation. Without establishing factual causation, Elijah’s claim prospects against defendant 2 are low. Ultimately, the above has demonstrated that the litigation process in negligence is subjective and all aspects of a claim are considered, so the true prospects of a claim can only be weighted when all the relevant information is available and considered.
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