Partial Defences to Murder

Introduction 

[bookmark: _Int_G68pqQvt]The foundation of the law governing homicide in England and Wales has been debated for many years because of the laws being unalerted since the seventeenth century. This essay will be discussing whether the law governing homicide in England and Wales is in need of reform. The order of the essay will follow introduction, main body, conclusion and reference list.

The Main Body

What is the current law governing Homicide in England and Wales?

The current law governing homicide in England and Wales is The Homicide Act 1957. This is a legislation in the United Kingdom that explains and controls several types of homicide related offences, including murder and manslaughter. The legislation sets out the legal provisions and punishments related to these crimes.
Legislation.gov.uk (1957) 

The Coroners and Justice Act [2009] s52(1) amended the Homicide Act 1957 to use the phrase "abnormal mental functioning" instead of "abnormal mind" to highlight the psychological focus of this defence and to make the wording of the defence easier to understand for legal workers and the public so the definition will not be misinterpreted.
E-law Resources (2009) 


Some of the key issues: partial defences to murder, controversy surrounding the intent required for murder, is the breadth of manslaughter too broad?

A key issue of the Homicide Act 1957 is partial defences to murder as there is a high risk of victim blaming when the deceased can’t provide their witness statement. This includes attempts to portray the victim as complicit in their own abuse so that the defendant can receive a lesser punishment. 
CPS.gov.uk (2019) 

The controversy surrounding the intent required for murder is related to the concept of mens rea and intention. Mens rea directly translates to “guilty mind” and refers to the mental state or intention of the defendant when committing a crime. Intention in the context of homicide refers to the specific purpose or desire to cause the death of another person. 
E-lawresources (N.D)

The controversies of mens rea and intention arises in determining the appropriate level of intent required for a murder conviction. If the intent can't be found, then a criminal could escape punishment. Determining whether the proving intent should be the sole criterion for a murder conviction or if other factors like recklessness or extreme negligence should be considered.
ICLR (n.d) 

The definition of manslaughter is defined as when a defendant commits the crime of killing a person but they did not intend to or have the mens rea to kill the victim so they can’t be fully responsible for their actions. For example, if the defendant acted in self-defence to preserve their own life.
Cambridge Dictionary (N.D) 

Manslaughter covers a large range of culpability in the English Law.  A problem with manslaughter being too broad is that at the most serious end of the involuntary manslaughter spectrum, the law may be too generous to defendants who kill by reckless conduct. The worst kinds of reckless killer may deserve to be convicted of murder.
House of Commons Library (2016, p.5)

Provocation has been controversial because it deflects some attention away from the defendant’s behaviour onto the victim’s and can play to ugly notions that ‘he or she asked for it’, whether this be a controlling/abusive partner or an unfaithful one. 
Sage Journals (2012)

The legal requirement to use provocation as a defence is defined as “the defendant’s conduct resulted from a loss of self-control, the loss of self-control had a qualifying trigger (which is defined in section 55), and a person of the defendant’s sex and age with an ordinary level of tolerance and self-restraint and in the circumstances of the defendant might have acted in the same or similar way to the defendant.”
Legislation.gov.uk (2009) 

The proposals for reform that have been put forward by the Law Commission and other bodies.

[bookmark: _Int_oalDi8Ds]The Law Commission made a number of proposals, including amending the defences of diminished responsibility and provocation, reforming the law on duress and complicity and improving procedures for dealing with infanticide.

The report’s most radical proposal was to split the offence of murder into “first” and “second” degrees, with the partial defences of provocation, diminished responsibility, and failed suicide pact reducing first degree murder to second degree murder. It recommended that instead of the current two tier-structure of general homicide offences, namely murder and manslaughter, there should be a three-tier structure first degree murder (mandatory life sentence) Second degree murder (discretionary life sentence), and manslaughter (discretionary life sentence).
House of Commons Library (2016)

Why have the government accepted some proposals for reform and rejected others? Were they right to do this?

The government has decided not to move through with changes to the murder framework, at least for the time being. The Law Commission's recommendations on provocation and decreased culpability, which in its original form would have reduced murder to manslaughter, have been adopted in an amended form. In situations where, among other things the defendant must have had a fear of serious violence, or things must have been done and/or said which ‘amounted to an exceptional happening’ and caused the defendant to have a justifiable sense of being seriously wronged. The requirement for a loss of self-control has been reinserted, albeit that it need not be ‘sudden’.
Although the Law Commission's Participating in Crime study from 2007 recommended more broad revisions to the law of complicity, the government also seeks to modify the rule of complicity for homicide. A public survey on the topic of mercy killing and other Law Commission recommendations from the 2006 homicide report, such as the idea that duress should be recognised as a defence to murder, have not yet been implemented.
Justice.org (n.d) 

The government have accepted some proposals for reform but not others because homicide offences are amongst the most serious of all criminal offences and sentences are more severe. The justice minister, Oliver Heald, told MPs “The government was officially keeping an open mind on the issue, but that the introduction of a three-tier system would mean downgrading most killings to a second-degree category, which the public would not accept.” Heald said, “there were no gaps in the current law, the public understood it in broad terms, and currently complex cases involving intention to kill or cause gross bodily harm, partial defences or various forms of manslaughter, could not be simplified by a new system.”
The Guardian (2016)

Personally, the Government were right to not accept the entire reforming of the law and structure on homicide as doing so could result in murderer’s receiving a lesser conviction and punishment for the severity of their crime. This reform could put the law on homicide in a worse position The government have used revised forms of the law commissions proposal for provocation and diminished responsibility which is could as they are trying to improve the law on homicide without throwing away the system that has worked well for many years.

Arguments against reform

The Homicide Act provides a stable legal framework for addressing cases of homicide. Changing it could lead to uncertainty and potential inconsistencies in the legal system. This means that laws won't be misinterpreted or confused by people. 
Resource Governance (2015)

The Homicide Act provides a stable legal framework for addressing cases of homicide. Changing it could lead to uncertainty and potential inconsistencies in the legal system. Frequent changes to legislation can erode public trust in the legal system. Keeping the Homicide Act intact can maintain consistency and avoid potential scepticism or confusion among the public.
Gov.uk (n.d) 

However, there are also disadvantages, including the slow process, limited impact, political interference, and cost.  the government is under no obligation to enact the proposals as law. This is one significant weakness of the Law Commission as a law reform body.
Laws Blog (2018) 





The Conclusion

After consideration of the statement made by the Law Commission (2005) “The law governing homicide in England and Wales is a rickety structure set upon shaky foundations. Some of its rules have been unaltered since the seventeenth century, even though it has long been acknowledged that they are in dire need of reform”

The conclusion determined is the need for reform in the law on homicide is evident however, caution must be exercised in the process. While the current legal framework may have shortcomings that warrant change, any modifications should be carefully considered to ensure the preservation of justice and protection of societal values. Striking the right balance between addressing the flaws in the existing legislation and safeguarding fundamental principles of fairness and accountability is crucial. By engaging experts, stakeholders, and the public in a comprehensive and deliberative reform process, we can strive to achieve a more just and effective approach to homicide law that reflects the evolving needs and values of our society. The chance of a murderer receiving a lesser sentence for their crime in the structure presented by the law commission is not a decision to be made lightly.
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